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The Synod Service takes place
Break – Preparation for Synod Business Session
Archbishop delivers his Charge to Synod
Synod Procedural Matters
Attendance Register

All members, both clerical and lay, must sign the Attendance Register at each
Business Session on Thursday, Friday and Saturday.

Questions and petitions may be given
(a) Questions
(b) Petitions
Notice of Motions

Notices of motions may be given

Tabling of Registrar’s Books

That the following be tabled:
The Minute Book of the Diocesan Synod;
The Synopsis of the October 2018 Session of Diocesan Synod;
The Minute Book of the Council of the Diocese:
(September 2018 to September 2019);
The Diocesan Accounts for the year ended 31 December 2018;
List of Lay Representatives and Clerical Members of Diocesan Synod;
Synod October 2019 Business Paper and Synod Annual Reports.

Sessional Arrangements
Business Sessions

That this Synod meets at:

7:00pm until the completion of Motion 2, Orders of the Day

7:00pm to between 10:00 and 10:30pm on Thursday 17 October 2019
7:00pm to between 10:00 and 10:30pm on Friday 18 October 2019

10:00am to not later than 5:00pm on Saturday 19 October 2019

Moved: The Registrar; Seconded: The Advocate

Orders of the Day

That unless otherwise specified, Orders of the Day be taken at the

commencement of each day of sitting and take precedence over notices of
motions until they have been disposed of.

Moved: The Registrar; Seconded: The Advocate
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Consideration of formal motions
That at 9:45 pm on Thursday 17 October 2019 and at 9:45 pm on Friday 18 October

2019 the order of business be suspended to enable consideration of formal
motions.

Moved: The Registrar; Seconded: The Advocate
Chair and Deputy Chairs of Committees
That Synod appoints Dr Ian Gibson as Chair of Committees and Mr Michael
Dowling and Ms Laura Tsakmakis as Deputy Chairs of Committees for the 53rd
Synod.

Moved: The Registrar; Seconded: The Venerable Helen Phillips
Minutes Reading Committee
That Synod appoints Dr Ian Gibson and Mr Michael Freier as members of the
Minutes Reading Committee for the 53rd Synod.

Moved: The Registrar; Seconded: The Venerable Helen Phillips
Deputy Returning Officer
That Synod appoints Mr Ashwin Shah as Deputy Returning Officer for the 53rd

Synod.

Moved: The Registrar; Seconded: The Advocate
Synod Election Scrutineers
That Synod appoints Ms Jill Batterbury, Ms Tracey Burn, Mr Colin Reilly, and Mr

Jonathon Zdilar as scrutineers for every Synod election conducted under the
Regulations of Elections Act 1980 during the 53rd Synod.

Moved: The Registrar; Seconded: The Venerable Helen Phillips
1

Suspension of Standing Orders
That Standing Orders be suspended so far as is necessary to allow:
1

Additional time up to 45 minutes to discuss the Budget.
Moved: The Registrar; Seconded: The Advocate

3
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Orders of the Day
That Motion 3 (Diocesan Accounts) and Motion 4 (the Diocesan Budget) be an
Order of the Day for Saturday, 19 October 2019 at 10:45am.

That a presentation pf no longer than fifteen minutes by The Right Reverend Dr

Bradly Billings on Visions and Directions and the Implementation of the Strategy
be an Order of the Day on Friday, October 18 at 7.15pm.

That a presentation of no longer than twenty minutes by Mr Ken Spackman, CEO
of the Melbourne Anglican Diocesan Corporation on the MADC be an Order of
the Day on Friday, October 18 at 7.30pm.

That a presentation of no longer than ten minutes by The Right Reverend Kate

Prowd on Parish Planting be an Order of the Day on Thursday, October 17 at
7.15pm.

Moved: The Registrar; Seconded: Mr Neil Sigamoney
3

Diocesan Accounts - 2018
That the Diocesan Accounts for the year ended 31 December 2018 be received.
Moved: Mr Neil Sigamoney; Seconded: The Registrar

4

Budget for 2020
That the Diocesan Budget for 2020 be received.
Moved: Mr Neil Sigamoney; Seconded: The Registrar

5

Receiving of Reports
That the reports to Synod of the Synod Papers not otherwise received be received.

Moved: Mr Colin Reilly; Seconded: The Registrar

6

Regulation of Elections Amendment Bill 2019
For leave to bring in a Bill to amend the Regulation of Elections Act 1980, to revoke
the Regulation of Elections Regulations 1992 and to remake the regulations, and
for other purposes.

Moved: The Advocate; Seconded: Dr Jenny George
7

Professional Standards Uniform Act Amendment Bill 2019
For leave to bring in a Bill for an Act to amend the Professional Standards Uniform
Act 2016.
Moved: The Chancellor; Seconded: The Registrar
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Parish Governance (Audit and Independent Examination) Amendment Bill
2019

For leave to bring in a Bill to amend the Parish Governance Act 2013 and for other
purposes.
Moved: The Registrar; Seconded: Mr Kimberly Smith
9

Review of legislation concerning clergy
That Synod notes the discussion paper concerning legislation relating to the
appointment of clergy and the Diocesan Tribunal, and the process for bringing
legislation concerning these and other matters relating to clergy to the 2020
session of Synod.
Moved: The Right Reverend Dr Bradly Billings; Seconded: The Right Reverend
Dr Paul Barker

10

Archbishop Election Act review

That Synod establish a committee of Jenny George (Chair), Peter Sherlock, Ian
Gibson, and two other persons co-opted from the members of the Board of
Nominators to review the Archbishop Election Act 1988 and report with
recommendations to the next meeting of Synod, the review to preserve the
election of an Archbishop by a two-thirds majority of both the clerical and lay
members of the Synod, and to consider:
a)

matters raised by the Report of the Working Group to Review the
Archbishop Appointment Process (July 2007)

b)

consistency of the Act with other Acts of the Synod

c)

creating a single Act governing the role of Archbishop

d)

the size and constitution of the Board of Nominators

e)

the number of nominees presented for election

f)

electronic voting

g)

options in the event a meeting of Synod members was unable to achieve an
election

h)

the merits of a fixed term of appointment and removal of the age limit

i)

the merits of providing for appointment of a coadjutor bishop as successor
prior to the resignation or retirement of an Archbishop.
Moved: Professor Peter Sherlock; Seconded: Dr Jenny George

5
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Church of Confessing Anglicans Aotearoa / New Zealand
That this Synod:
a)

Welcomes the formation of the Church of Confessing Anglicans Aotearoa /
New Zealand.

b)

Assures the Church of Confessing Anglicans Aotearoa / New Zealand and
its bishop, Jay Behan, of our love and prayers.

c)

prays for God's blessing on all Anglicans in New Zealand as they seek to
proclaim Christ faithfully to New Zealand.
Moved: The Reverend Tim Anderson; Seconded: The Reverend Steve Brown

12

Preparing for the Theological and Pastoral Impacts of Changing Work

That Synod recognises the likely large-scale impact, positive and negative, of
Artificial Intelligence and robotization in creating workplace uncertainty,
unemployment, and need for just transitions. Therefore, it requests Archbishop in
Council to:
Note the likely impact on blue collar and white collar employment
among parishioners;
2. Ask the SRC to develop a theological and pastoral response and
transitional proposals;
1.

Moved: The Reverend Dr Gordon Preece; Seconded: Mr Angus Monro
13

Raising the Newstart Payment Level

The Newstart allowance has not increased in real terms for the past 25 years.
This Synod, expressing our Christian values of justice and mercy, adds its voice to
our Anglican agencies and others to urge the Federal Government, using part of
its planned surplus, to raise the Newstart allowance from below $40 per day to a
level that gives those without work the resources to seek jobs and to live with
dignity and connection to the community.
Moved: The Reverend Dr Gordon Preece; Seconded: The Reverend Dr Nick
White

14

Sustainable Development Goals

That, celebrating the success of the Millennium Development Goals and noting
that the number of people living in extreme poverty has more than halved since
1990, this Synod:
a)

welcomes the Global Goals for Sustainable Development which aim to end
poverty, fight inequality and stop climate change;

b)

encourages theological engagement with the goals, and missional
commitment to their achievement;

6
6

c)

commends the work of the Anglican Board of Mission, Anglican Overseas
Aid, the Brotherhood of St Laurence, Anglicare Victoria and other Anglican
organisations in striving to achieve the Sustainable Development Goals;

d)

renews our call for a fair share of Australia’s national budget (0.7% of Gross
National Income) to be dedicated to Overseas Development Assistance
that aims to reduce poverty; and

e)

encourages Archbishop in Council and each parish, to consider
committing 0.7% of gross income, or some other meaningful proportion,
to projects supporting the Sustainable Development Goals
Moved: The Reverend Rachel McDougall; Seconded: Mr Brett Collins

15

Protection of the Environment
That this Synod:

a) notes the ongoing work being carried out by the Social Responsibilities
Committee (SRC), on the Diocese of Melbourne’s behalf, to fulfil the
obligations outlined in the 2007 General Synod Protection of the
environment Canon;
b) encourages the Environment sub-committee of the SRC (established as per
section 12 of the Social Responsibilities Committee Act 1985) to continue
this work; and
c) requests the SRC to
(i)

collate and make available resources that can be used by parishes and
church agencies to help them reduce their environmental footprint,
and

(ii) revise the out-dated Diocese of Melbourne Environment policy for
ratification by Archbishop-in-Council.
Moved: The Reverend Shane Hubner; Seconded: The Reverend Gordon Preece
* (Section 2 of the 2007 General Synod Protection of the Environment Canon)
2.
(1) Every diocese which adopts this Canon undertakes to reduce its
environmental footprint by increasing the water and energy efficiency of its
current facilities and operations and by ensuring that environmental
sustainability is an essential consideration in the development of any new
facilities and operations, with a view to ensuring that the diocese
minimalises its contribution to the mean global surface temperature rise.

7
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(2) Every diocese which adopts this Canon undertakes to establish such
procedures and process such as an environment commission, or similar body
as are necessary to assist the diocese and its agencies to:
a) give leadership to the Church and its people in the way in which they
can care for the environment,
b) use the resources of God’s creation appropriately and to consider and act
responsibly about the effect of human activity on God’s creation,
c) facilitate and encourage the education of Church members and others
about the need to care for the environment, use the resources of God’s
creation properly and act responsibly about the effect of human activity
on God’s creation, and,
d) advise and update the diocese on the targets needed to meet the
commitment made in sub-section (1);
e) urge its people to pray in regard to these matters.
16

Lay Ministry Formation
That this Synod:
•

recognising that the Authorised Lay Ministry Canon 1992 acknowledges
that ‘ministry is of the essence of the life of the whole body of Christ;’ and
‘all baptised persons are called to minister in the Church and in the world’

•

commends the innovative lay and ordained programs already in place in
the Diocese, and asks that further exploration of other programs be
undertaken for possible implementation..

Moved: The Reverend Dr Christopher Porter; Seconded: The Reverend Andrew
Esnouf
17

Response to Wangaratta Synod

That this Synod expresses its sorrow to the Bishop and Synod of the Diocese of
Wangaratta for their approval of a liturgy that could be used to bless persons in
same-sex relationships at their recent Synod meeting (August 30-31)
Moved: Mr Robert Miller; Seconded: Ms Angela Cook

18

Affirmation of the Resolution of the National Bishops Meeting of the
Anglican Church of Australia, 20 March 2018
That this Synod affirms the Resolution made by our Primate and Bishops to recent
changes in the Marriage Act at the National Bishops Meeting, Anglican Church of
Australia, 20 March 2018.
Moved: The Reverend John Forsyth; Seconded: Ms Nicky Chiswell
a)

We affirm that the doctrine of this Church is that marriage is a lifelong
union between a man and a woman.

8
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b)

We recognise that if we as a Church are to change this doctrine to permit
same-sex marriage or blessings, the appropriate mechanism is through the
framework of the Constitution and Canons of the Anglican Church of
Australia.

c)

We commend our Bishops in demonstrating trust in this framework as the
way to move forward together. We recognise that this will require care,
persistence and generosity, working together to manifest and maintain
unity, as we together discern the truth.

d)

We acknowledge the need for humility and graciousness in discerning the
way forward on these issues, recognising that there are complex
interactions among the theological, pastoral and missional dimensions to
these questions. We recognise that these are challenging matters, which
resist simple solutions or courses of action.

Resources for the Establishment of Anglican churches
That this Synod:

a) notes the need for funds to facilitate the establishment of Anglican
churches for mission and evangelism in the growth corridors of Melbourne
and Geelong.
b) asks Archbishop in Council to investigate why the sale of properties has
not generated substantial funds for this purpose to date.
c) requests that Archbishop in Council reconsider its policies on the sale of
parish property with the following principles in mind:
(i)

provide certainty to parishes selling properties as to what percentage
of the proceeds of any sale will be returned to the parish and what is
the maximum percentage that could be taken and used to fund new
parish growth;

(ii) such percentages should take into account whether a parish is closing,
amalgamating or continuing in its current form and also whether
funds from the sale of the property are being applied to buy other
similar assets or being used to fund operations;
(iii) balance the incentives for parishes to buy and sell property in order
to maximise the effectiveness of their ministry and the income from
their property assets with the need to provide funds for growth
corridor ministries in new areas of Melbourne and Geelong;
d) asks Archbishop in Council to report back to the next session of Synod with
details on the policy changes that have been considered and implemented.
Moved: Archdeacon Len Firth; Seconded: Dr Jenny George

9
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Next Steps for Reconciliation
That this Synod requests
1. That Archbishop in Council make a considered formal response to:
a) the review of the diocesan Reconciliation Action Plan tabled by the RAP
Working Group on Feb 20, 2018; and
b) the Statement to Provincial Leadership tabled by the Aboriginal
Council of the Anglican Province of Victoria in November 2018.
2. That Archbishop in Council make an interim report of its responses by
electronic communication to all Synod members by May 31, 2020, to be
followed by a full report of its responses to the Diocesan Synod of 2020.
Moved: The Reverend Dr Garry Deverell; Seconded: The Reverend Glenn
Loughrey
At its meeting on December 14, 2017, the Archbishop’s Reconciliation Action Plan
(RAP) Working Group decided to review the current Reconciliation Action Plan.
Garry Deverell was tasked with producing a draft report, which was modified and
adopted by the RAP group at its meeting on Feb 1, 2018. This report (attached to
this motion, below) was immediately forwarded to the Archbishop’s office for a
response.
Glenn Loughrey and Garry Deverell met with the Archbishop to discuss the
contents of the report on March 22, 2018, where the case for change – as outlined
in the report – was put. To date, the RAP Working Group as not received any
formal response from Archbishop in Council, which means that the RAP process
has come to a grinding halt. Our work cannot continue until we have a response.
Partly because of the uncertainly we all felt in the wake of these events, the
Aboriginal clergy of the Province of Victoria convened a meeting at Bishopscourt
on August 14 and 15, 2018. We invited the National Aboriginal Bishop, the Right
Reverend Christ McLeod, to chair the meeting. There were two significant
outcomes: (1) the establishment of the Aboriginal Council of the Anglican Province
of Victoria (ACAPV) and (2) the drafting of a Statement to the Provincial
Leadership, which was presented by Glenn Loughrey to the Provincial Bishop’s
meeting in November 2018 (also attached below).
To date ACAPV has received formal responses to our Statement from the dioceses
of Wangaratta, Bendigo and Gippsland. Ballarat and Melbourne have not, to date,
chosen to respond.
If a conversation about reconciliation is to continue in this diocese, it would seem
important that Archbishop in Council respond to these two crucial documents and
report back to the next Synod.
http://christologia.net/deverell_motion_synod2019.pdf
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Synod Honours List

That this Synod recognises the contributions of the following members of Synod

who have been members for at least the last ten years and have retired since the
last ordinary meeting of Synod or for whom this will be their last meeting.

Moved: The Right Reverend Kate Prowd; Seconded: The Right Reverend Dr Paul

Barker

22

Condolences

That this Synod recognises the contributions of members of Synod who have died
since the October 2018 meeting of Synod.

Moved: The Right Reverend Dr Paul Barker; Seconded: The Right
Reverend Genieve Blackwell

23

Motion of Thanks

The Synod records its gratitude to those involved in the careful organisation and
smooth running of Synod including the Archbishop, the Synod Business

Committee, the Registrar and the Registrar’s staff, the CEO and the CEO’s Office,

the Dean and Cathedral staff, the Chancellor and Deputy Chancellor, the Advocate,
the Chair and deputy Chairs of Committee, the Cathedral flower guild, the

members of the minutes reading committee, those who prepared and led the

worship and prayers, the musicians, Anglican Media for reporting the Synod
activities and the technical staff from Harry the Hirer.

Moved: The Right Reverend Dr Bradly Billings; Seconded: The Registrar
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EXPLANATORY MEMORANDUM
REGULATION OF ELECTIONS AMENDMENT BILL 2019

Regulation of Elections Amendment Bill 2019

5

EXPLANATORY MEMORANDUM
Background

1.

In February 2019 the Archbishop in Council resolved to pass the following
resolutions:

10

(a)

That the Archbishop in Council establish a working group convened by
the Governance Secretary and including 3 members of the Council, with
power to co-opt the Chancellor, Advocate and Registrar, as needed, to
consider introducing a change to an electronic voting system for Synod
elections.

15

(b)

That the working group separately consider the advantages of
introducing an electronic system for votes on the floor of Synod.

(c)

That the working group consider whether either of such systems would
be consistent with the Regulations of Elections Act (1980) and standing
orders, with or without further amendment.

(d)

That the working group report back to the May 2019 meeting of
Archbishop in Council.

20

25

2.

The committee's work has focussed on resolution (a).

3.

Initially that work considered two matters:

4.
30

(i)

whether there was a commercially available system to count votes;

(ii)

whether it was possible to record votes electronically.

At this stage, work on the second of these (electronic voting in elections) has
not reached a point at which there is any recommendation. This Bill does not
deal with that topic.

1
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5.
35

In relation to the first matter, the counting of votes, a third issue emerged, and
that was the appropriateness and justifiability of the current system of counting
votes.

Historical background
6.

In 1991 the Synod amended the Regulation of Elections Act 1980 to introduce
proportional voting. Versions of proportional voting will be familiar to members
of Synod through their use in elections for the Senate and the Victorian
Legislative Council.

7.

The 1991 amendments placed a few requirements in the Act, and left the
Archbishop in Council to make regulations regarding all the details.

8.

There are two key things to be said about the resulting regulations:

40

45

9.
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(i)

they are so poorly drafted as to be nearly incomprehensible; and

(ii)

to the extent that they can be understood and applied, they use a
methodology that is unfair and discredited.

In all of this there is no intention to move away at all from the use of
proportional voting, or from the use of a "single transferable vote" which was
what was put in place by the 1992 regulations. Under a single transferable vote
(STV) system, each candidate elected must achieve a threshold called a “quota”.
If at any point a candidate has more votes than the quota, the excess votes
(called a surplus) are passed on to other candidates according to the
preferences of the electors. If there are no surpluses to be distributed in that
way, then candidates with the fewest votes are eliminated, and their votes
distributed according to their preferences. There are numerous versions of the
STV, and their respective merits are intensely debated.

Back to 2019
10.

1

Two strands of enquiry therefore led to the same conclusion. The first strand
was the need to adopt a new STV system that was widely known, understood
and attested; the second was the need to adopt an STV system that was
recognized by a commercially available provider.
Page 2
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65
11.

The committee decided that "OpaVote" would be the right choice of provider. It
is well-known and not expensive. The reason for seeking such a provider is that
the manual counting of votes is very labour-intensive and prone to error. In
addition, every time there is a casual vacancy (which is common when elections
are for terms of three years) the whole process has to be repeated. A system
that allows an immediate and mathematically faultless count that can be
repeated whenever there is a casual vacancy is very much to be desired.

12.

OpaVote offers a range of STV systems. Some apply rules established by other
jurisdictions or bodies, while it is also possible to construct a tailored system by
combining different options on the OpaVote website.

13.

The Archbishop in Council, on the recommendation of the committee, considers
that the right choice is "Scottish STV". This is fully described by legislation made
by the government of Scotland. This means that it is publicly available. It is
straightforward. Importantly, it could still be used even if counting continued to
be manual rather than electronic. It may not be the most sophisticated system,
or the choice of the aficionados, but it is a safe choice.

70
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The current legislative proposal
14.

It is proposed that the Synod itself, rather than the Archbishop in Council
determine the system to be used. That is transparent, and places the Synod in
control of its own electoral methodology.

15.

At the first session of each new Synod elections are conducted for most elected
positions. Therefore, if there is to be electronic counting during this new Synod,
it will be of most use if it is in place for the 2019 session.

16.

It is therefore proposed that this Synod amends the Act to adopt the Scottish
STV system, and to repeal the various provisions in the Act that are unnecessary
once that system is adopted. Most of the current regulations are also
redundant, and it is proposed to replace them with new regulations dealing
with the few specific matters in the current regulations that still require
particular treatment.
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REGULATION OF ELECTIONS AMENDMENT BILL 2019

Notes regarding clauses
Clause 1

provides for the short title of the Act.

Clause 2

defines "principal Act" and "regulations", which are used later in the Bill.

Clause 3

contains a new section to replace section 21 in the current Act.
It adopts the Scottish STV voting system, which is defined in proposed subsection (4). Proposed sub-section (2) repeats the intent of a current
provision, namely, that when there is a casual vacancy an identical system is
used, but with the person whose departure caused the vacancy treated as
not recognized at all. Proposed sub-section (3) replicates the current s 21(4),
to the effect that a recount cannot lead to someone already elected being
removed from their position.

Clause 4

repeals section 23 of the principal Act. That section provides for the process
to be followed by the returning officer when the counting commences. As
that process is set out in the Scottish legislation, there is no need for it to be
described in our legislation.

Clause 5

makes a minor adjustment to section 25 of the current Act. That section
requires the returning officer to separate valid and rejected voting papers
before handing them over to the Registrar for safe-keeping. As electronic
counting will mean that the voting papers will no longer be physically
separated in this way, the requirement will be only that all the voting papers
be handed over.

Clause 6

amends section 26 of the current Act, which requires that all candidates be
provided with a "result sheet". Once electronic counting is used there will
not be a result sheet, in the traditional sense, although OpaVote (or any
other provider) will generate a full description of each step of the counting
process. The policy remains, that each candidate should be able to know
how votes were counted, but a more neutral term than "result sheet" should
now be used.

Clause 7

amends section 32 of the current Act, which contains the power to make
regulations.
The new sub-section (1A) creates a power to make regulations for the
application of the system adopted under section 21 to specific types of
election or in particular circumstances. A similar power was contained in

1
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section 21 of the current Act (now replaced by a new section 21 by clause 3
of this Bill). The power is better included in section 32 than in section 21.
The new sub-section (2A) deems the regulations in the Schedule to be
regulations for the purposes of section 32. Normally regulations would be
made by the Archbishop in Council in the exercise of a power given by the
Act. In the current situation, in order to have the new regulations in place for
the elections to be conducted at this session of the Synod, it is convenient
to remake them as a Schedule to this Bill. The effect of sub-section (2A) is to
enable the Archbishop in Council to amend the regulations in the Schedule
at some point in the future as if it had made them.
Even though these regulations are being remade by the Synod, the matters
they cover go to procedural detail, and should continue to be dealt with in
regulations rather than in the Act.
Clause 8

contains a minor amendment to the information provided on each voting
paper. It will now state that the voting system is established by the Act,
rather than by regulations made under the Act.

Clause 9

revokes the current regulations and makes substitute regulations covering a
small number of matters dealt with in the current regulations.

Clause 10

repeals section 2 of the principal Act. This section repealed the legislation
that preceded the 1980 Act, but without affecting anyone elected under that
previous Act. It is spent.

Clause 11

provides that this Act is repealed a year after it comes into operation. This is
possible because all its provisions operate with immediate effect, and
section 19 of the Interpretation of Diocesan Legislation Act 2016 provides
that such a repeal does not affect any amendments once made.

Schedule
Regulation 1

sets out the title of the regulations.

Regulation 2

sets out the purpose of the regulations. This corresponds to the power in
section 32(1A) of the Act as amended.

Regulation 3

contains definitions.
The Act means the Regulation of Elections Act 1980.

1
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Casual vacancy means a vacancy for the balance of a fixed term.
Periodic vacancy means a position to be filled for the whole of a fixed term.
Order of election means the order in which candidates achieve a quota and
are elected.
Regulation 4

covers the same subject matter as regulation 18 in the current regulations. It
concerns where a particular body may have rolling terms of office (for
example, members are elected for 3 years and one-third retire each year). In
that case, there may be an election for a full term of three years, but also
elections to fill casual vacancies of members who have not completed their
3-year terms. In that situation, there is a single count and the candidates are
ranked according to the order in which they achieved a quota. Those at the
top are elected for the full term, and then those ranked behind them fill the
next longest available term and so on.

Regulation 5

applies where there is a single election but there must be elected a certain
number from one or more categories—for example, 6 on the committee,
with at least two clerks and two laity. Using this example, there would be a
single count with the candidates ranked according to the order in which
they achieved a quota. The two highest ranking clerks would be declared
elected, then the two highest ranking laity, and then the highest ranking two
of those who remained.

Regulation 6

deals with the particular case of General Synod representatives. The election
(which is conducted at the first session of each Synod) may be years before
the next meeting of General Synod, meaning both that the actual number
entitled to attend cannot be known with certainty (as it depends on a
formula contained in the Constitution of the National Church) and that
people may become unavailable between the time of the election and the
actual General Synod. On the other hand, being a General Synod
representative confers certain rights (such as the right to sit the Melbourne
Synod) and therefore those elected must be known at the time of the
election.
This regulation deals with these matters in a way that is very similar to the
current regulation 22.

Regulation 7

1

remakes regulation 23 in the current regulations, but defines "computer
program" so that it will include a commercially provided an electronic
counting service, such as that provided by OpaVote.
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No.

of 2019 Serial No.
Regulation of Elections Amendment Bill 2019

AN ACT

to amend the Regulation of Elections Act 1980, the Regulation of Elections
Regulations 1992, and for other purposes

115

120

BE IT ENACTED by the Archbishop, the Clergy and the Laity of the Anglican Church of
Australia within the Diocese of Melbourne in Victoria duly met in Synod according to
law as follows:

1 Short title
This Act may be cited as the Regulation of Elections Amendment Act 2019.

125

2 Interpretation
In this Act—
principal Act means the Regulation of Elections Act 1980; and
regulations means the Regulation of Elections Regulations 1992.

130

3 Adopting Scottish STV voting
For section 21 of the principal Act substitute—

135

1

"(1)

Except as provided in section 11, the results of an election under this Act
are to be ascertained by the Scottish STV system.

(2)

A casual vacancy occurring after the poll in an election is to be filled by
recounting the valid voting papers as if the person whose position has
become vacant was no longer a candidate.

(3)

Nothing in this section affects the continuation in office of a person
elected in the election and whose office is not vacant.
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(4)

140

145

In this section Scottish STV system means the system established by
and described in the Scottish Local Government Elections Order 2007
(Statutory Instrument No 42 of 2007) made under the Local Governance
(Scotland) Act 2004 of the Scottish Parliament."

4 Section 23 repealed
Section 23 of the principal Act is repealed.

5 Section 25 amended
In section 25 of the principal Act, for "place in separate packets all valid and
rejected voting papers and transmit the same" substitute "provide all the
voting papers".

150

6 Section 26 amended
In section 26 of the principal Act —
(a) for the heading to the section, substitute "Communication of results";

155

(b) in sub-sections (1) and (2), for "result sheet" substitute "record of how the
results were calculated".

7 Power to make regulation
In section 32 of the Principal Act—

160

(a)

after sub-section (1) insert:
"(1A)

(b)

165

after sub-section (2) insert:
"(2A)

1

Regulations made under sub-section (1) may provide for the
application of the system adopted under section 21 to specific
types of election or in particular circumstances."; and

For the purposes of this section, the regulations in the Schedule
to the Regulation of Elections Amendment Act 2019 are
regulations made under sub-section (1)."
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170

8 Schedule A amended
In Schedule A of the principal Act omit "Regulations under".

9 Regulations remade
For the regulations, substitute the regulations in the Schedule.
175
10 Statute law amendment
Section 2 of the Principal Act is repealed.

11 Repeal of amending Act
This Act is repealed on the anniversary of the date on which it came into
operation.

180

——————————————

185

1
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SCHEDULE

REGULATION OF ELECTIONS (VOTING) REGULATIONS 2019

190
1 Title
These regulations may be cited as the Regulation of Elections (Voting)
Regulations 2019.
2 Purpose
The purpose of these regulations is to provide for the application of the system
adopted under section 21 of the Act to specific types of election or in particular
circumstances.

195

3 Definitions
In these regulations—
Act means the Regulation of Elections Act 1980

200

casual vacancy means a vacancy in an office or position that has a fixed term
where the vacancy is to be filled during the period of that fixed term;
order of election means the order in which candidates in an election achieve a
quota and are declared elected, or are entitled to be declared elected, in
that election and includes the order in which they are considered elected
when it is necessary to determine an order by lot; and

205

periodic vacancy means a vacancy to be filled for the whole of a fixed term.

4. Election to fill periodic and casual vacancies

4.1 This regulation applies where an election is held to fill both one or
more periodic vacancies on a body and one or more casual vacancies
on that body.

210

4.2

The Returning Officer must conduct a single count to determine the
persons elected to fill the vacancies.

4.3

Candidates are to be declared elected according to the order of election—

215
(a) first to the longest period vacancy to be filled; and
(b) then to the next longest periodic vacancy or vacancies to be filled in
order of the length of the term; and
1
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(c) then to the casual vacancy or vacancies to be filled in order of the
length of the term.

220

5 Where candidates to be elected by categories
In an election in which there must be a minimum number elected in different
categories and the remaining positons are elected without regard to category,
the Returning Officer must—

225

(a)

conduct a single count for all categories;

(b)

declare elected in one category the candidate or candidates qualified to
be elected in that category who are highest in the order of election, up
to the number that must be elected in that category;

(d)

declare elected in each other category the candidate or candidates
qualified to be elected in that other category who are highest in the
order of election, up to the number that must be elected in that other
category; and

(e)

declare elected to any remaining positions to be filled, up to the number
of remaining positions to be filled, the remaining candidates highest in
the order of election.

230

235

6 General Synod representatives

240

6.1 When an election for representatives to the General Synod is to be held, the
number of clerical and the number of lay positions to be declared elected
are in each case 90% of the number notified to the Returning Officer by the
Registrar as the likely numbers of representatives of the Diocese at the next
meeting of the General Synod.

245

6.2

As soon as possible after the issue of a mandate for a session of General
Synod, the Registrar must inform the Returning Officer of the number of
clerical and lay representatives entitled to attend that session of General
Synod and the Returning Office must—
(a) ascertain whether any of the candidates elected under sub-regulation
6.1 are unable to attend the session and whether any of the candidates
not elected would be unable to attend the session, if elected, and

250

(b) conduct a recount—

255

1

(i)

as if each person unable to attend was no longer a candidate;
and

(ii)

so as to have and to declare elected all the clerical and lay
representatives entitled to attend.
Page 12
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6.3

Despite sub-regulation 6.2, a person elected under sub-regulation 6.1 and
able to attend the session remains elected following a recount under subregulation 6.2.

6.4

For the purposes of section 31A of the Act, the terms of a representative to
the General Synod of the national church—

260

(a) commences when first declared election under sub-regulation 6.1 or 6.2
(whichever is earlier); and

265

(b) concludes when representatives to the General Synod of the national
church are next declared election under sub-regulation 6.1.
7 Method of counting

270

7.1

The counting of votes may take place manually or with the assistance of a
computer program certified by the Registrar as being consistent with the
Regulation of Elections Act 1980 and these Regulations.

7.2

A computer program may be certified as consistent with these Regulations
despite providing for determination by random number instead of by lot
but any such provision shall be taken to be a provision for determination by
lot.

7.3

If the counting of votes takes place with the assistance of a computer or
computer program, the Returning Officer may, and if a candidate so
requests must, certify as to the accuracy of the manual input to the
computer or computer program.

7.4

In this regulation, computer program includes a commercially provided
electronic counting service.

275

280

———————————
285

1
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Professional Standards Amendment Bill 2019
EXPLANATORY MEMORANDUM
Summary
1.

This Bill introduces a number of amendments to the Professional Standards Uniform Act
2016 (the Act), that cover the following broad areas–
A.

Ensuring timeliness PSC and Board: They aim to improve the timeliness with

which matters are handled and to clarify the powers of the Professional

Standards Committee to deal with some matters without referral to the
Professional Standards Board: clauses 9 – 14, 32. They also seek to expedite
the Professional Standards Board and Review Board dealing with a matter:
clauses 40, 46.
B.

Persons

of

concern

and

safe

ministry:

They

introduce

provisions

contemplated by the General Synod Policy on safe ministry with persons of
concern to ensure a legislative framework to facilitate a clear process for

regulating such ministry and authorising and indemnifying those involved:
clauses 8, 19, 30, 31, 37, 48.
C.

Clearance for Service: They simplify the requirements for clearance for service

so that the one certificate of clearance can cover multiple roles: clauses 22 –
29.

D.

Mandatory recommendation for deposition from Holy Orders: They

introduce amendments intended to reflect the approach recommended by the

Safe Ministry Commission with respect to deposition from Holy Orders on the
commission of a prescribed serious criminal offence: clauses 38, 44.
E.

Audit: They amend the requirements for audit of compliance with the Act,

amongst other things, to dovetail them with the requirement of General Synod
for a triennial audit of safe ministry standards: clauses 51 - 56.

F.

Technical drafting issues: They address gaps in the legislation and remove
uncertainty: clauses 31, 34, 35, 43, 50.

Background
2.

In October 2016, Synod enacted the Professional Standards Uniform Act 2016. The

following year 2017, Synod enacted the Professional Standards Amendment Act 2017
largely to give effect to the Canons passed by General Synod that year, in particular the
Safe Ministry to Children Canon 2017.

Details of the legislative history of this

legislation, including the 2017 amendments, can be found on the Kooyoora website -
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https://www.kooyoora.org.au/client-institutions/anglican-diocese-ofmelbourne/resources/.

3.

The Act, with the exception of Part 4.2, commenced operation on 1 July 2017. The
Kooyoora Office of Professional Standards for the Diocese of Melbourne likewise
commenced operations that day.

It inherited from the then sole Director of

Professional Standards, Claire Sargent, all the complaint matters and redress matters
then held by the Director.
4.

Claire Sargent continued as Director until the end of August 2017.

Vincent Lucas

succeeded her in that role until June 2018. Marcia Arthur and Richard Connelly served

as Deputy Director and Acting Director respectively, albeit on a contract basis until
December 2018. The present Director, Patrice Galgano and Deputy Director, Katrina
Thomas commenced in December 2018 and continue in their roles as employees,
reporting to the Executive Director, Fiona Boyle.
Executive Director from 4 September 2018.
5.

Fiona succeeded Anne Baker as

During this establishment period, there were unfortunate delays in both the PSC
considering matters and once matters were referred, in the Professional Standards
Board adjudicating on them. These arose in part out of perceived statutory constraints

on the PSC dealing with a matter itself or promptly referring a matter to the Board and

in part the Board responding promptly to that reference. The staff turnover during 2018

may also have been a factor. In the light of this experience since July 2017, it has been

timely to review the operation of the Act and how complaints have been handled.

Consultation has taken place with the Office of Professional Standards, the Episcopate,

the Bishop of Bendigo, the Professional Standards Committee, the Melbourne Anglican
Diocesan Corporation Ltd and the Provincial Legal Committee.
Proposed amendments in more detail
6.

More detailed explanation of the proposed amendments follows:

A.

Ensuring timeliness

7.

Clauses 9 – 14, 32: Section 27 gives the Professional Standards Committee (the PSC)

summary jurisdiction to dismiss a complaint or take no further action in relation to a
complaint. These proposed amendments are intended to broaden the scope of

complaints and matters which the PSC can deal with, other than by referral to the
Professional Standards Board (the PSB). They make for greater flexibility in responding
to a complaint or matter. Broad details of the process under the Act to be followed by

the PSC and the PSB are set out on the Kooyoora website.
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8.

Clause 32: Procedure for referral. Currently, when referring a complaint or matter to

the PSB, the PSC must prepare and serve a written report of its investigation: s71(1) of
the Act. This requirement has caused significant delays in the process as considerable

time was taken in its preparation. This amendment would delete that requirement. The

change does not affect the procedural fairness to be afforded to the respondent; the

Act already requires the PSC to provide witness statements and submissions where

appropriate so that the respondent knows the case to be met: s73.
9.

Clause 40:

The amendments proposed here to s79 seek to give the PSB in an

appropriate case further flexibility to deal with a matter by making a non-binding
recommendation to the Church authority.

10.

Clause 46: Preliminary conferences: The change here to s101(1) is to require a
presidential member of the PSB or the Professional Standards Review Board (the PSRB)

to hold a preliminary conference either in person or by phone within 14 days from
referral or application to set a procedural timetable for the matter. This is to encourage
the PSB and PSRB to be expeditious in dealing with the matter.
B.

Persons of concern and safe ministry

11.

Clauses 8, 19, 30, 31, 37, 48: When a person wishes to participate in the life of the

parish or congregation and their presence may constitute a risk of physical or sexual

abuse to people there, such as when they are a person convicted of a criminal sexual
offence, a special process needs to apply to their participation. This person is called

a Person of Concern.
12.

The General Synod policy:

In October 2017, the Diocese of Melbourne adopted

the Safe Ministry to Children Canon 2017 and the standards of the General Synod of the
Anglican Church of Australia for safe ministry with a Person of Concern in a parish or
congregation: s8(1), second schedule, Part 4. These standards are the actions required

to implement the process specified in section 5 of the General Synod Persons of
Concern Policy and are directed to persons who have engaged in sexual abuse.

13.

The policy recognises that, in the exercise of its powers for the order and good
government of the Church in the diocese, a diocesan synod may adopt this policy and,

to facilitate its implementation, pass an ordinance giving requisite powers and

protections to those involved in the implementation of the process: section 6 Legal

Framework. Neither the General Synod nor its Standing Committee has prepared any
legislative framework for consideration.
14.

The General Law: Under the general law, the right of a Person of Concern, whether as

a member of the Church or as an attendee, to attend public worship and otherwise
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participate in the activities of a parish is that of a licensee. 1 The General Synod Policy,

section 6.2, recognises this. A licence can be granted on both explicit and/or implicit

terms and conditions. These terms and conditions can limit or regulate entry on to
property for such public worship and/or activities.
15.

The General Synod policy also refers to the Holy Communion Canon 2001 which is in
force in every diocese. The canon, in s6 provides for the circumstances in which the

minister who has the cure of souls may refuse to admit a person to the Holy
Communion.

An ordained minister must not refuse to admit a person to Holy

Communion unless directed by the Bishop to do so.

In the case of ‘grave and

immediate scandal’, an ordained minister may in their discretion refuse to admit the
person concerned, pending receipt of a direction from the Bishop.
16.

The Diocese of Melbourne needs to have this legislative framework for its process of
dealing with Persons of Concern:
(a)

It would promote certainty and give the authority of Synod for the office

holders in the process to act. Without this legislative framework, the

Archbishop, the local minister and Church wardens, the Director and the PSC
have no clear authority to act against the Person of Concern and no clear

indemnity for any litigation or other taken against them by that person. It is

unfair, in taking steps to uphold child safe standards, to expect those office
holders to act without that clear authority.
(b)

It would give those office holders in so acting the benefit of an indemnity by

the Diocesan Corporation that is already available to office holders under the
Act in respect of other matters: s181 of the Act.

(c)

With such a legislative framework, in answer to any claim against the Church of
failure to take reasonable care in connection with harm caused by a person

associated with the Church, the Diocese can point to the legislated process as

constituting reasonable precautions to deal with persons of concern. The
Diocese can meet the reverse onus of proof that the Wrongs Act 1958 (Vic), s91

places on organisations whose people may have wrongfully caused injury as a
result of child abuse, whether sexual or physical.

These Church legislative provisions would operate in conjunction with a protocol for

Safe Ministry in a parish where there is a risk of abuse by a Person of Concern that
would be approved by the Directors of Kooyoora Ltd, the scheme corporation. That
protocol would be published on its website under Safety Agreements.

1

See for example Gallagher v McClintock & Ors [2014] QCA 224 at [23] to [30].
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17.

Clause 30, s67C: Definition of Person of Concern. The proposed legislative

framework is directed to a Person of Concern, defined as – a person whose presence
may constitute an unacceptable risk of harm to people in the parish as a result of
sexual abuse or physical abuse and includes specified classes of people. The suggested

definition is wider than the definition in the General Synod policy because it extends to

physical abuse. The organisational liability under Victorian legislation covers both
physical and sexual abuse of a child by a person associated with the organisation.

18.

Clause 6: Mandatory duty to report a Person of Concern. It is proposed to amend
s17 of the Act so that a prescribed Church worker (as defined, including clergy and lay

leaders) will have a duty to report to the Director if they believe on reasonable grounds
that a Person of Concern is participating or wishes to participate in the life of a parish

and have no reason to believe that the Director is aware of those facts. This ensures

that the Director can become aware of the participation of a Person of Concern in a
parish and deal with the matter in accordance with the mandated process. This duty is

consistent with stage 2 of the process mandated by the General Synod policy to notify
the Director “As soon as practicable after you suspect or know that someone who may

be a Person of Concern is participating or wishes to participate in the life of the
parish…”.
19.

Clause 30: Clearance for participation, new Part 4.3. A concern raised by the Office

of Professional Standards is the difficulty of obtaining information about a Person of
Concern. When a person is released from prison after serving their sentence, their

privacy is respected and the Government will not notify Church organisations even if
they know that the person intends to attend a particular church. When confronted, the

Person of Concern can be defensive and secretive about their background. For this

reason, where the PSC determines in their absolute discretion (after first hearing from

the person) that a person should be declared to be a prescribed Person of Concern,

that person must if they wish to participate, apply for a clearance for participation in
the life of a parish: proposed s67H. If they fail to apply, in effect they are taken to opt

out of that participation.
20.

The PSC, assisted by the Director of Professional Standards, is given jurisdiction to
determine at a preliminary stage issues associated with the Person of Concern and their

participation: proposed s67M. They may refer matters to the PSB under s69 on the
happening of any of the events referred to s67O. They include–
•

where the Person of Concern contests the determination of the PSC to refuse

an application for a clearance or to insist on a Safety Plan or Safety Agreement;
or
•
•

where that person is in breach of the agreement or plan or

where that person is participating without having obtained a clearance for
participation.
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The provisions of Part 4.3 follow the pattern of the earlier parts of the Act dealing with
clearance for ministry and clearance for service.
21.

If the Church authority (the vicar and churchwardens) receive notice from the Director

that a Person of Concern has failed to apply for a clearance or has been refused a
clearance or had their clearance cancelled, they have a duty to take all reasonable steps

to prevent that person from having entry or access to premises or activities of the

Church either generally or in a specified location or circumstances, except to be
admitted to the Holy Communion or the Lord’s Supper in circumstances approved in
advance in writing by the Diocesan Bishop: proposed s67S.
22.

Clause 37: recommendation of the PSB. Proposed amended paragraph (g) of s78(1)

states a recommendation that the PSB can make in relation to a Person of Concern. It
reflects more closely the operation of the Holy Communion Canon 2001 which the
diocese has adopted: proposed s78(g).

C.

Clearance for Service

23.

Clauses 22 – 29: A new subsection (3) is added to s60 to provide that a Church worker

24.

is exempt from having to apply for a clearance for service if they already hold–

(a)

a clearance for service for any class of roles offices or positions that include the

(b)

a clearance for ministry for any role office or position.

one to which the person has been elected or appointed; or

The other amendments to Part 4.2 are intended to facilitate the issue of a certificate of

clearance for service for a class of specified roles so that the one clearance covers all
the specified roles and avoids multiple applications.

D.

Mandatory recommendation for deposition from Holy Orders

25.

Clauses 38, 44: Proposed new subsection (3) of s78 reflects a recommendation from

the Royal Commission (16.56) and provides for mandatory deposition where the Board

is satisfied that the respondent has been convicted of a sexual offence relating to a

child, committed when a member of the clergy. Section 3 contains the definition of a
sexual offence relating to a child. Recommendation 16.56 was in the following terms–

16.56 – Any person in religious ministry who is convicted of an offence relating
to child sexual abuse should:

b. in the case of Anglican clergy, be deposed from holy orders.
E.

Audit

26.

Clauses 51 - 56: Proposed amendments to s184 amend the requirements for an audit

of compliance with the Act, amongst other things, to dovetail them with the
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requirement of General Synod for a triennial audit of safe ministry standards.
F.
27.

Technical drafting issues
Clauses 31, 34, 35, 43, 50:

Even if a Church worker resigns and at the time of

consideration by the PSC no longer holds a particular role office or position, the PSC
may still deal with the matter and consider the person's fitness to hold a role office or

position in the future. The amendment to s69(a) makes this clear with the addition of
the words 'now or in the future': clause 31. See also clause 35 and the amendment to

s74.

Transitional Provisions
28.

Clauses 57 – 60:

These contain transitional provisions to provide for the orderly

introduction of the proposed amendments. A complaint or matter already before the

Professional Standards Board as at the commencement of this Amending Act is to be

dealt with under the Act as in place prior to the amendments.
Clause notes
Clause 1

states the short title of the Act.

Clause 2

provides that a reference to the Principal Act is a reference to the Professional
Standards Uniform Act 2016 as amended.

Clause 3

states the purpose of the Bill, to amend the Principal Act.

Clause 4

provides for the Act to come into operation on the day on which it receives the
assent of the Archbishop.

Clause 5

inserts definitions of some new terms and substitutes a definition of some
existing terms.

Clause 6

inserts in s17 a duty to report to the Director in relation to a Person of Concern.

Clause 7

amends the heading to Chapter 3.

Clause 8

introduces the right to lodge a complaint in relation to a Person of Concern
and makes applicable the provisions of the Act as if a complaint against a
Church worker.

Clause 9

amends the heading to Part 3.2 and s27(1).

Clause 10

amends s27(1) to give the PSC the option to take limited action, short of a
reference to the Board.
amends s27(1)(a) (iii) to provide that the PSC may act under the section if the
evidence is not of sufficient weight to warrant an investigation or further
investigation, using language consistent with paragraph (iv);
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inserts new s27(1)(a) (iv) to provide that the PSC may act under the section if
the evidence is not of sufficient weight to support a determination of the Board
that the alleged conduct occurred 2.
Clauses 11 - 14 clarify when the PSC can act other than by referral to the Board.
Clause 15, 16

makes technical drafting amendments.

Clause 17

amends s30 to substitute “investigator” for “delegate” to bring greater clarity
to the provision.

Clause 18

makes a technical drafting amendment.

Clause 19

amends s37 by re-casting the recommendation that can be made in relation to
a person of concern, consistent with the Holy Communion Canon 2001.

Clause 20

amends s44(1) to refer to introduce the defined term – “sexual offence relating
to a child”.

Clause 21

makes a technical drafting amendment.

Clauses 22 – 29 amends the provisions of Part 4.2 of the Act to enable a clearance for service
to cover beyond a proposed role to the roles or classes of roles specified in the
clearance. This gives greater utility to the clearance.
Clause 29

makes a technical amendment to s67(1)(a) to delete the words “for a
prescribed role office of position”.

Clause 30

inserts a new Part 4.3 Clearance for Participation.

s67A

states the purpose of this Part, to regulate the participation in the life of any
parish of a Person of Concern.

s67B

defines “clearance for participation”.

s67C

defines a “Person of Concern”.

s67D

states the duties of the Director if the Director receives a report under section
17(2) or otherwise becomes aware that a Person of Concern is participating or
wishes to participate in the life of a parish.

s67E

empowers the Director to determine an Interim Safety Arrangement pending
determination by the PSC as to whether the Person of Concern may participate
in the life of the parish.

s67F

provides that the PSC must consider the report of the Director under section
67D and any submission from the Person of Concern given within the time
allowed by the Director.

s67G

provides that the PSC may in its absolute discretion by resolution declare that a
Person of Concern is a prescribed Person of Concern for the purposes of the
Act.

2

Criminal Procedure Act 2009, s141(4)(a) – “to support a conviction for any indictable offence…”
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s67H

requires a prescribed Person of Concern to–
(a)

apply to the Office of Professional Standards for a clearance for
participation; and

(b)

apply for a National Police Check at the expense of the Diocesan
Corporation.

s67I

requires the Director, the PSC and the Office of Professional Standards to deal
with the application in accordance with the Act and any applicable protocol.

s67J

provides that it shall be a condition of eligibility for the grant of a clearance for
participation that the Person of Concern does not constitute an unacceptable
risk of harm to any person engaged in the activities of the parish whether
unconditionally or subject to a satisfactory Safety Plan or Safety Agreement or
other condition or restriction.

s67K

subclause (1) provides that if to the best of its knowledge information or belief,
the PSC is of the opinion that the applicant does not constitute an
unacceptable risk of harm to any person, the PSC shall determine accordingly
and the Office of Professional Standards must grant to the applicant a
clearance for participation.

s67L

provides for a determination by the PSC adverse to the Person of Concern.

s67M

sets out powers of the PSC.

s67N

sets out the mandatory terms of the Safety Agreement or Safety Plan.

s67O

sets out when the PSC may refer a matter to the Board.

s67P

prescribes the duration of the clearance for participation.

s67Q

prohibits the prescribed Person of Concern from participating in the life of the
parish to the extent there prescribed.

s67R

empowers the vicar and churchwardens to establish a Parish Accountability
Group.

s67S

prescribes the duty of the Church authority in relation to the prescribed Person
of Concern.

Clause 31

amends s69 inter alia by paragraph (c) to give the Professional Standards Board
jurisdiction in relation to a prescribed Person of Concern.

Clause 32

deletes the requirement in s71(1) to provide a report of the investigation.

Clause 33

make a technical drafting amendment.

Clauses 34 and 35 provides that the Professional Standards Board may enquire into and
determine a complaint or matter if before any determination, the respondent
resigns from or fails to take up his or her role office or position or abstains
from participation in the process by which the complaint or application is dealt
with under the Act.
Clause 36

amends the heading to section 76 to refer to an enquiry on a complaint.
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Clause 37

substitutes for the existing paragraph (g) of section 78 a more detailed
recommendation in relation to a Person of Concern, recognising the operation
of the Holy Communion Canon 2001.

Clause 38

inserts a new subsection (3) in s78 which provides that where the Board is
satisfied to the required standard of proof that the respondent has been
convicted of a sexual offence relating to a child committed when a member of
the clergy, the Professional Standards Board must recommend that the
respondent be deposed from the exercise of Holy Orders.

Clauses 39 - 42 extends the powers of the Professional Standards Board beyond the power to
dismiss or take no further action to the power to take limited action in relation
to a complaint or matter by way of a non binding recommendation to the
Church authority, as provided by a new paragraph (c) of subsection 79(1).
Clause 43

amends the heading to s84 to “standard” of proof.

Clause 44

mirrors clause 38 above in relation to a recommendation of mandatory
deposition from Holy Orders by the Review Board.

Clause 45

amends s98(1)(c) to permit the Professional Standards Board to inform itself
from the transcript or other record of a Royal Commission.

Clause 46

amends s101 to give more flexibility as to who may convene the preliminary
conference and make directions so as to expedite matters.

Clause 47

makes a consequential amendment to s102.

Clause 48

amends existing paragraph (k) of section 173 to specify with more particularity
who in the Cathedral and otherwise is the Church authority in relation to a
Person of Concern.

Clause 49, 50

recognises the need for the Director or Executive Director to report to a local
Church authority in a particular case.

Clauses 51 – 55 amends the audit provisions in s184.
Clause 56

introduces a new subsection (5) to provide that the person appointed to
conduct the auditor may also act as the auditor appointed by the General
Secretary of General Synod to conduct an audit in respect of the Diocese under
the Safe Ministry to Children Canon 2017.

Clauses 57 – 59 are transitional provisions for the amendments effected.
Clause 60

provides for the repeal of this Amendment Act on the anniversary of the day
on which it came into force.
___________________________
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No.

of 2019 Serial No. 3.9.2019
Professional Standards Amendment Bill 2019
A Bill for an Act to amend the Professional Standards Uniform Act 2016.

BE IT ENACTED by the Archbishop, the Clergy and the Laity of the Anglican Church of Australia
within the Diocese of Melbourne in Victoria duly met in Synod according to law as follows:
Short title
1.

This Act may be cited as the Professional Standards Amendment Act 2019.

2.

In this Act, a reference to the Principal Act is a reference to the Professional Standards
Uniform Act 2016 as amended.

Purpose of this Act
3.

The purpose of this Act is to amend the Principal Act.

Commencement
4.

This Act comes into operation on the day on which it receives the assent of the
Archbishop.
Amendments

Definitions
5.

In section 3–
(a)

Insert after the definition of “clearance for ministry” the following–
“clearance for participation” has the meaning in section 67B;

(b)

Substitute for the definition of “Diocesan Bishop-in-Council” the following–
“Diocesan Bishop-in-Council” means for the diocese of Melbourne the
Archbishop in Council constituted under the Archbishop in
Council Act 2018 (Melb) and for other dioceses the Diocesan
Bishop acting with the advice and consent of the Diocesan
Council;

(c)

Insert after the definition of “harassment” the following–
“Interim Safety Arrangement” means the interim safety arrangement
in writing determined by the Director under section 67E;

(d)

Insert after the definition of “lay minister”–
“matter”
includes a complaint and an application for a clearance
under this Act;
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(e)

Insert after the definition of “ordinance”–
“parish”

includes, in connection with a Person of Concern, a
congregation and the Cathedral;

“Parish Accountability Group” means the group established under
section 67R;
“participate in the life of a parish” means attending public worship in a
parish, otherwise participating in activities of a parish, or
any of those things;
(f)

Insert after the definition of “person in Holy Orders” the following definitions–
“Person of Concern” has the meaning in section 67C;
“prescribed Person of Concern” means a Person of Concern declared
to be a prescribed Person of Concern under section
67G;

(g)

Substitute for the definition of “Safety Agreement–
“Safety Agreement” means an agreement in writing approved by the
PSC under section 67M(b);

(h)

After the definition of “Safety Agreement”, insert–
“Safety Plan” means a plan in writing determined by the PSC under
section 67M(c).

(i)

In the definition of “sexual offence”, substitute for–
an offence as defined in s4(1) of the Judicial Proceedings Reports Act
1958 (Vic)1 and in relation to a jurisdiction outside Victoria, has the
meaning given it by the applicable legislation of that jurisdiction
the following–

(a)

an offence as defined in s4(1) of the Judicial
Proceedings Reports Act 1958 (Vic) 2 and in relation to a
jurisdiction outside Victoria, has the meaning given it
by the applicable legislation of that jurisdiction; and

(b)

any like offence under the laws of the Commonwealth,
another State or Territory or another country;

‘Sexual offence’ is defined to mean an offence under subdivision (8A), (8B), (8C), (8D) or (8E) of Division 1 of Part I of
the Crimes Act 1958 (Vic) or under any corresponding previous enactment or an attempt to commit any such offence or
an assault with intent to commit any such offence. For a diocese outside Victoria, substitute the relevant legislation of
the State in which the diocese is located.
2
‘Sexual offence’ is defined to mean an offence under subdivision (8A), (8B), (8C), (8D) or (8E) of Division 1 of Part I of
the Crimes Act 1958 (Vic) or under any corresponding previous enactment or an attempt to commit any such offence or
an assault with intent to commit any such offence. For a diocese outside Victoria, substitute the relevant legislation of
the State in which the diocese is located.
1
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(j)

Insert after the definition of “sexual offence”–
“sexual offence relating to a child” means a sexual offence against or
involving a child and includes a sexual offence constituted by–
(a)

sexual activity with or in the presence of a child;

(b)

the production or distribution of any form of child
pornography;

(c)

administering a website used to deal with child abuse
material;

(d)

encouraging use of a website to deal with child abuse
material ;

(e)

possessing child abuse material; or

(f)

accessing child abuse material.

Duty to report
6.

In section 17, insert new subsection (2) –
(2)

If any prescribed Church worker believes on reasonable grounds that a
Person of Concern is participating or wishes to participate in the life of
a parish and has no reason to believe that the Director is aware of
those facts, the prescribed Church worker must as soon as possible
report the matter to the Director.

and re-number the following subsections.
Complaints
7.

Amend the heading to Chapter 3 to read–
Process for a Complaint of Misconduct against a Church worker or a
clearance application

8.

In section 21, insert new subsections (1A) and (1B)–
(1A)

Any person including the Director may make a complaint of
misconduct of a person who is a Person of Concern (but not a Church
worker) to the PSC.

(1B)

To the extent that a complaint is made of misconduct of a person who
is a Person of Concern and who is not a Church worker, the provisions
of this Act apply as if the complaint was made against a Church worker
and are modified insofar as their participation in the life of a parish
shall be taken to be a role office or position held by the Person of
Concern.

Summary determination by the PSC
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9.

In the heading to Part 3.2 insert after “Summary Determination of a complaint” the
words “or Clearance Application” and in the heading to section 27, delete the word
“can” and substitute for the words– “with certain complaints” the words – “without
referral to the Board”.

10.

In section 27(1)–
(a)

insert after the words “take no further action” the words “or may take limited
action”;

(b)

insert after the word “complaint” whenever appearing, the words – “or other
matter”;

(c)

substitute for subparagraph (iii) of paragraph (a)–
(iii)

(d)

insert new subparagraph (iv) of paragraph (a)–
(iv)

11.

the evidence is not of sufficient weight to warrant an
investigation or further investigation;

the evidence is not of sufficient weight to support a
determination of the Board that the alleged conduct
occurred 3.

Substitute for section 27(1)(b) the following paragraph (b)–
(b)

whether or not the PSC forms the opinion referred to in paragraphs (a),
(b) or (c) of section 69, the complaint or other matter can properly be
dealt with by means other than referral to the Board, consistent with
the overriding purposes of this Act, such as but not limited to–
(i)

accepting a written undertaking or taking other limited
action with or without any admission or finding;

(ii)

exercising its functions under Part 4.3;

(iii)

mediation;

(iv)

conciliation;

(v)

neutral evaluation and any other alternative resolution
of any dispute associated with the complaint or other
matter;

12.

Insert in section 27(1)(d) after the words– “making the complaint” the words– “or
raising the matter”.

13.

In section 27(2)–

3

(a)

Insert after “In acting under subsection (1)” the words – “without limiting the
generality of that subsection”;

(b)

insert the word “counselling” after the word – “training”; and

Criminal Procedure Act 2009, s141(4)(a) – “to support a conviction for any indictable offence…”
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(c)
14.

insert after the words “mentoring programme” the words– “or by way of
changes to any protocol, whether diocesan or under this Act”

Insert after section 27(3)–
(4)

In this section, “matter” includes any allegation that has been made or issue
that has arisen in an application for a clearance under this Act.

15.

Insert in section 28 after the words– “the respondent” the words – “or applicant”.

16.

In section s29(1)–
(a)

in paragraph (a), delete the words– “or matter”;

(b)

insert after paragraph (b) new paragraph (c) as follows–
(c)

may cause to be investigated any allegation or issue arising on an
application for a clearance under this Act.

17.

In section 30, substitute for the word “delegate” the word – “investigator”.

18.

In section 31(1), substitute for the word “matter” whenever appearing the words –
“other matter”.

Suspension
19.

In section 37, substitute for the whole of paragraph (c) the following–
(c)

20.

that the respondent be required to enter into and comply with an Interim Safety
Arrangement or a Safety Plan or Safety Agreement with the Church authority
and the Director acting on behalf of the PSC, and that, if the respondent fails to
do so, after notice from the Director requiring the respondent to comply–
(i)

the Diocesan Bishop direct that the minister who has the cure of souls
refuse to admit the respondent to the Holy Communion or the Lord’s
Supper except in circumstances approved in advance in writing by the
Diocesan Bishop; and

(ii)

the Church authority take reasonable steps to prevent the respondent
from having entry or access to premises or activities of the Church
either generally or in a specified location or circumstances, except to be
admitted to the Holy Communion or the Lord’s Supper in
circumstances approved in advance in writing by the Diocesan Bishop;
or

Substitute in section 44(1) for the words– “offence relating to child pornography” the
following words–
a sexual offence relating to a child

21.

Substitute in section 56(2) for the words– “for a term of 5 years” the words– “for a
specified term of years”.
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Clearance for service
22.

In section 59(1), substitute for–
that the Church worker is fit to hold the proposed role office or position for
service in the Church
the following–
that the Church worker is fit to hold each specified role office or position
(whether specified by class or otherwise) for service in the Church

23.

In section 60, insert after subsection (2) a new subsection–
(3)

A Church worker is exempt from having to apply for a clearance for
service if they already hold–
(a)

a clearance for service for any class of roles offices or positions
that include the one to which the person has been elected or
appointed; or

(b)

a clearance for ministry for any role office or position.

and re-number subsections (3) and (4) accordingly.
24.

In section 62, substitute for “the proposed role” the words – “each specified role”.

25.

In section 64, substitute for “the proposed role” the words – “each specified role”.

26.

In section 65, substitute for “in a particular role” the words – “each specified role”.

27.

In section 66(1), substitute for–
in force from the date specified in it until the earlier of—
(a)

the specified expiry date being not greater than 5 years; and

(b)

the resignation or retirement of the person from the role office or
position,

the following–
in force for the period specified in the clearance being not greater than 5
years from the date of the clearance
28.

Substitute in section 66(2), for the words– “for a term of 5 years” the words– “for a
specified term of years”.

29.

In section 67(1)(a), delete the words “for a prescribed role office of position”.

Persons of concern
30.

After section 67, insert new Part 4.3 as follows–
PART 4.3 – CLEARANCE FOR PARTICIPATION

Purpose of the Part
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67A.

The purpose of this Part is to regulate the participation in the life of any parish of a
Person of Concern.

Definition of clearance for participation
67B.

In this Act, unless the context otherwise requires, “clearance for participation” means a
clearance for participation granted under this Act. 4

Definition of Person of Concern
67C.

Unless the context requires otherwise, a Person of Concern is a person whose presence
may constitute an unacceptable risk of harm to any person engaged in the activities of
the parish as a result of sexual abuse or physical abuse and includes one or more of the
following:
(a)

a person who has pleaded guilty to, has been convicted of, or has admitted to
having committed, a sexual offence or other offence against the person;

(b)

a person who is currently charged with a sexual offence or other offence
against the person;

(c)

a person who has been disciplined or had other action taken against them
under a disciplinary or professional standards process of the Church or another
organization because of sexual abuse or physical abuse, or who has been
refused ordination, employment or appointment in the Church or another
organization because of an adverse risk assessment arising from sexual abuse
or physical abuse;

(d)

a person who, as a result of sexual abuse or physical abuse, has received an
adverse risk assessment from a professional with appropriate qualifications and
experience in accordance with the requirements of another church or a
statutory authority;

(e)

a person who has received or is receiving treatment for disordered sexual
behaviour;

(f)

any other person within a class of persons prescribed from time to time by the
Diocesan Bishop in Council.

Duties of the Director
67D.

If the Director receives a report under section 17(2) or otherwise becomes aware that a
Person of Concern is participating or wishes to participate in the life of a parish, the
Director must –
(a)

4

determine in their preliminary assessment–
(i)

whether the person is a Person of Concern;

(ii)

whether the person may constitute an unacceptable risk of harm to any
person engaged in the activities of a parish if, pending any process of
assessment, the Person of Concern participates or continues to
participate in the life of the parish; and

Other terms used in this Part and elsewhere are defined in s3(1).
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(iii)

whether the PSC should by resolution declare the person a prescribed
Person of Concern and by force of section 67H require the person to
apply for a clearance for participation in the life of the parish and a
National Police Check;

(b)

report on that preliminary assessment to the PSC; and

(c)

otherwise act in accordance with any protocol made under this Act.

Director to determine Interim Safety Arrangement
67E.

(1)

After consultation with the vicar and churchwardens of the parish, the Director
may determine an Interim Safety Arrangement pending determination by the
PSC as to whether the Person of Concern may participate in the life of the
parish.

(2)

An Interim Safety Arrangement must be in writing and specify either–
(a)

the interim conditions for participation of the Person of Concern in the
life of the parish; or

(b)

that the Person of Concern must abstain from that participation.

PSC to consider the matter
67F.

The PSC must consider the report of the Director under section 67D and any submission
from the Person of Concern given within the time allowed by the Director.

PSC may declare a prescribed Person of Concern
67G.

The PSC may in its absolute discretion by resolution declare that a Person of Concern is
a prescribed Person of Concern for the purposes of this Act.

A prescribed Person of Concern must make application
67H.

(1)

A person declared to be a prescribed Person of Concern under section 67G
must–
(a)

apply to the Office of Professional Standards for a clearance for
participation; and

(b)

apply for a national Police Check at the expense of the Diocesan
Corporation—

no later than 14 days following written notice from the Director which
specifies the requirement to make those applications and which has been sent
to the person.
(2)

Any application for a clearance for participation must be in or to the effect of
the prescribed form.

How application is to be dealt with
67I.

The Director, the PSC and the Office of Professional Standards must deal with an
application under s 67H in accordance with this Act and any applicable protocol
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Condition of eligibility for clearance for participation
67J.

It shall be a condition of eligibility for the grant of a clearance for participation that the
Person of Concern does not constitute an unacceptable risk of harm to any person
engaged in the activities of the parish whether unconditionally or subject to a
satisfactory Safety Plan or Safety Agreement or other condition or restriction.

Determination by the PSC in favour of the Person of Concern
67K.

If to the best of its knowledge information or belief, the PSC is of the opinion that the
applicant does not constitute an unacceptable risk of harm to any person engaged in
the activities of the parish, the PSC must determine accordingly and the Office of
Professional Standards must grant to the applicant a clearance for participation.

Determination by the PSC adverse to the Person of Concern
67L.

If the PSC is of the opinion that the applicant –
(a)

does constitute an unacceptable risk of harm to a person engaged in
the activities of the parish; or

(b)

that without a satisfactory Safety Plan or Safety Agreement or other
condition or restriction, the applicant would constitute an unacceptable
risk of harm to any person engaged in the activities of the parish—

the PSC must determine that the application for a clearance for participation—
(c)

be refused, or

(d)

be granted subject to a satisfactory Safety Plan or Safety Agreement or
other condition or restriction

and the Office of Professional Standards must refuse or grant the clearance for
participation accordingly.
Powers of the PSC
67M.

The PSC may on any application for a clearance for participation or in relation
to any complaint against a Person of Concern–
(a)

determine whether a Person of Concern may participate in the life of
the parish or any other parish and if so on what if any condition or
restriction in a Safety Plan or Safety Agreement or otherwise;

(b)

as a condition of granting a clearance for participation, approve a
Safety Agreement in relation to the Person of Concern between that
person, a relevant Church authority and the Director on behalf of the
PSC regulating how that person may participate in the life of the parish
and for that purpose have entry and access to the premises and
activities of the parish;

(c)

as a condition of granting a clearance for participation, approve a
Safety Plan only where the Person of Concern has an intellectual or
other disability that prevents the person from giving informed consent
to a Safety Agreement;
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(d)

determine whether a Safety Plan or a Safety Agreement should be
varied or terminated and if so on what conditions;

(e)

determine whether the operation and arrangements of any Parish
Accountability Group should be varied and if so how;

(f)

exercise its powers under section 37 in relation to the Person of
Concern.

Terms of Safety Agreement or Safety Plan
67N.

A Safety Agreement or a Safety Plan must state at least–
(a)

any condition or restriction on participation by the Person of Concern
in the life of the parish that the PSC may determine ;

(b)

any additional conditions, such as an obligation to undertake child
protection training, as may be seen fit;

(c)

a restriction on participating in the life of any parish other than the
specified parish without a clearance for participation;

(d)

the consequences of any breach of the Safety Agreement or Safety Plan
by the Person of Concern;

(e)

what information should be released to whom; and

(f)

a process for advising a new vicar and new churchwardens in the parish
of the existence and terms of the Safety Agreement or Safety Plan.

PSC may refer to the Board
67O.

The PSC may on any application for a clearance for participation or in relation
to any complaint against a Person of Concern determine to refer the
application or complaint to the Board under section 69 on the happening of
any of the following events–
(a)

if the PSC has made a determination under paragraph (a) or (b) or (c) of
section 67M and the Person of Concern has by written notice to the
Director objected to the same within 21 days from the date of the
determination;

(b)

if a Person of Concern has breached a condition of an Interim Safety
Arrangement or a Safety Plan or a Safety Agreement or any variation of
the same and has failed to remedy the same within 7 days from written
notice from the Director notifying the breach;

(c)

if a Person of Concern is prohibited by the provisions of section 67Q
from participating or continuing to participate in the life of a parish or
any other parish and in contravention of that prohibition participates or
continues to participate in the life of the parish or any other parish;

(d)

if the Church authority has breached a condition of an Interim Safety
Arrangement or a Safety Agreement or Safety Plan or any variation of
the same and has failed to remedy the same within 7 days from written
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notice from the Director notifying the breach;
(e)

the PSC determines for other good reason, the complaint or matter
should be referred to the Board.

Duration of clearance for participation
67P.

(1)

A clearance for participation granted under this Act is in force from the date
specified in it until the earlier of—
(a)

the specified expiry date being not greater than 5 years; and

(b)

the cessation of their participation in the life of the parish—

unless it is sooner suspended or cancelled by the Office of Professional
Standards pursuant to a direction of the Board or the Review Board.
(2)

If an application for the renewal of a clearance for participation granted for a
specified term of years has been lodged within 6 months 5 prior to the
expiration of that term but has not been finally determined before the
expiration of that period, the clearance for participation remains in force,
unless suspended or cancelled sooner, until the application has been finally
determined.

(3)

For the purposes of subsection (2), an application is finally determined—

(4)

(a)

by the renewal of the clearance for participation; or

(b)

by the exhaustion of all rights of review in relation to a decision to
refuse to renew the clearance for participation.

The Director, the PSC and the Office of Professional Standards must and is
hereby empowered to give effect to any determination, recommendation or
direction of the Board or the Review Board in relation to a clearance for
participation.

Prohibition on participation without a clearance
67Q.

(1)

If a prescribed Person of Concern—
(a)

has failed to apply for a clearance for participation in relation to a
parish and for a national Police Check in compliance with section 67H
and that default continues for more than 7 days after written notice of
that default from the Director requiring the person to remedy the
same; or

(b)

has been refused a clearance for participation by the PSC and has not
by written notice to the Director objected to the same within 21 days
from the date of the determination; or

(c)

has been refused a clearance for participation by the PSC on the
direction of the Board or on review, the Review Board; or

(d)

has had his or her clearance for participation cancelled by the PSC on
the direction of the Board or on review, the Review Board

then—
5

Cf s19, Working with Children Act 2005.
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(e)

the prescribed Person of Concern must not participate or continue to
participate in the life of that parish or any other parish except to be
admitted to the Holy Communion or the Lord’s Supper in
circumstances approved in advance in writing by the Diocesan
Bishop. 6

(2)

A prescribed Person of Concern who has been granted a clearance for
participation subject to any condition or restriction specified in the clearance
for participation or otherwise must comply with that condition or restriction.

(3)

A wilful or reckless failure to comply with a requirement of subsection (1) or (2)
renders the prescribed Person of Concern liable to be dealt with for misconduct
under this Act as if a Church worker.

Parish Accountability Group
67R.

(1)

The vicar and churchwardens of the parish may appoint members of the Church
or other persons with appropriate qualifications and experience to a Parish
Accountability Group after consultation with the Person of Concern and the
Director.

(2)

The functions of the Parish Accountability Group are to–
(a)

monitor compliance with any obligations under the Safety Agreement
or Safety Plan on the part of the Person of Concern or other person
obligated;

(b)

hold the Person of Concern accountable for the performance of their
obligations under the same;

(c)

support and help the Person of Concern manage their personal risks
and behaviour to the extent necessary or desirable according to their
level of risk, their offending history and the information gathered.

(3)

It is not a function of the Parish Accountability Group to provide pastoral
support to the Person of Concern.

(4)

A member of the Parish Accountability Group must notify as soon as practicable
the vicar or a churchwarden if they know or reasonably suspect that the Person
of Concern has breached a condition of the Safety Agreement or Safety Plan.

Duties of the Church authority
67S.

6

(1)

If a Church authority in relation to a prescribed Person of Concern in any parish
has received written notice from the Director of any of the matters in
paragraphs (a), (b), (c) and (d) of section 67Q, the Church authority must subject
to subsection (2) take all reasonable steps to prevent the prescribed Person of
Concern from having entry or access to premises or activities of the Church
either generally or in a specified location or circumstances, except to be
admitted to the Holy Communion or the Lord’s Supper in circumstances
approved in advance in writing by the Diocesan Bishop.

Holy Communion Canon 2001
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(2)

The Church authority who is in Holy Orders may admit the Person of Concern to
the Holy Communion or the Lord’s Supper in circumstances approved in
advance in writing by the Diocesan Bishop.

(3)

The Church authority must comply with any requirement under section 119 in
relation to any recommendation of the Board or if applicable the Review Board
about a Person of Concern.

(4)

A wilful or reckless failure to comply with a requirement of this section renders
the Church authority liable to be dealt with for misconduct under this Act.

(5)

Subsection (4) does not apply to the Diocesan Bishop. 7
_____

Referral to the Board
31.

In section 69 –
(a)

insert before the word– “matter” wherever appearing, the word– “other”.

(aa)

in subparagraph (i) of paragraph (a), insert after the words “to hold” the words
– “now or in the future”.

(b)

in subparagraph (ii) of paragraph (a), insert after the words “any function” the
words – “now or in the future”.

(c)

in paragraph (b), in the last line after “condition or restriction”, insert – “; or”

(d)

after paragraph (b), insert new paragraph (c) as follows–
(c)

(e)

in connection with an application by a Person of Concern for a
clearance for participation or a complaint against such a person,
the Person of Concern constitutes an unacceptable risk of harm
to any person and any of the events in paragraph (e) of section
67G have occurred, unless the PSC has determined under section
27 that the matter can be dealt with other than by referral to the
Board

in the last paragraph, insert after – “the PSC must” the words – “subject to
section 27”.

Procedure for referral
32.

33.
7

In section 71(1)–
(a)

insert the word “other” before the word– “matter”;

(b)

in paragraph (b), delete the words – “investigation and” and insert after the
word “opinion” the words– “under section 69”.

In section 73, insert the word “other” before the word– “matter”.

The Diocesan Bishop is not within the definition of a Church worker – see the definition of Church worker in schedule 1.
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Resignation from office
34.

In the heading to section 74, insert after “If Church worker resigns from” the words “or
fails to take up”.

35.

In section 74–
(a)

Substitute for the words– “If after a complaint or matter is referred to the
Board” the words–
“If before a complaint or other matter is determined”;

(b)

Insert after the words “the respondent resigns from” the words–
“or fails to take up”;

(c)

Insert after the words “by which the complaint” the words–
“or other matter”;

(d)

Insert after the words “notwithstanding that resignation” the words–
“or failure”.

(e)
36.

Delete in the second last line the words “continue to”.

In the heading to section 76, insert after the word– “Enquiry” the words – “on a
complaint”.

Recommendations of the Board
37.

In section 78(1), substitute for paragraph (g) the following–
(g)

that the respondent as a Person of Concern be required to enter into
and comply with a Safety Plan or Safety Agreement with the Church
authority and the Director acting on behalf of the PSC, and that, if the
respondent fails to do so, after notice from the Director requiring the
respondent to comply–
(i)

the Diocesan Bishop direct that the minister who has the cure
of souls refuse to admit the respondent to the Holy
Communion or the Lord’s Supper except in circumstances
approved in advance in writing by the Diocesan Bishop; and

(ii)

the Church authority take reasonable steps to prevent the
respondent from having entry or access to premises or
activities of the Church either generally or in a specified
location or circumstances, except to be admitted to the Holy
Communion or the Lord’s Supper in circumstances approved in
advance in writing by the Diocesan Bishop;

Mandatory recommendation for deposition from Holy Orders
38.

In section 78, insert new subsection (3) as follows–
(3)

Where the Board is satisfied to the required standard of proof that the
respondent has been convicted of a sexual offence relating to a child
committed when a member of the clergy, the Board must recommend that
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the respondent be deposed from the exercise of Holy Orders.
Dismissal or no further action
39.

In the heading to section 79, insert after “Dismissal or no further action” the words “ or
limited action”.

40.

In section 79(1)–
(a)

Insert after the words “If the Board is not satisfied” the words–
to the required standard of proof;

(b)

Insert before the words “that the complaint is false” the words–
if the Board is satisfied;

(c)

Substitute for –“dismiss the complaint.” the following–
may–

41.

(a)

dismiss the complaint or matter; or

(b)

take no further action on the complaint or matter; or

(c)

take no further action other than to recommend to the
Church authority any steps that might reduce or eliminate the
risk of misconduct either generally by Church workers or in
relation to the respondent by way of an educational, training,
counselling or mentoring programme or by way of changes
to any protocol, whether diocesan or under this Act.

In section 79, insert new subsection (2)–
(2)

A recommendation pursuant to paragraph (c) of the preceding
subsection is advisory only and not binding on the Church authority.

and re-number the following subsection accordingly.
42.

In newly numbered section 79(3)–
(a)

Insert after the words “If the Board is satisfied” the words–
to the required standard of proof;

(b)

Insert after the words “in relation to the complaint” the words–
or take no further action other than to make a recommendation
referred to in subsection (1)(c) of this section.

Standard of Proof
43.

In the heading to section 84, substitute “Standard” for “Level”.

44.

In section 93–
(a)

insert new subsection as follows–
(2)

Where the Review Board is satisfied to the required standard of proof
that the respondent has been convicted of a sexual offence relating to a
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child committed when a member of the clergy, the Review Board must
recommend that the respondent be deposed from the exercise of Holy
Orders.
(b)

re-number the original section 93 as subsection 93(1).

Power of Board to inform itself
45.

In section 98(1)(c), insert after the word “tribunal” where it twice appears the words “or
Royal Commission”.

Preliminary conference
46.

Substitute for section 101 the following–
101.

47.

(1)

In this section and section 102, a reference to a “presidential member”
means the President or Deputy President or a Senior Member of the
Board or Review Board as the case may be.

(2)

No later than 14 days after a reference of a complaint or other matter
or an application for review (as the case may be) has been received by
the secretary to the board, the board must —
(a)

invite each of the parties to propose a provisional timetable for
the complaint or matter or application for review;

(b)

hold a preliminary conference with the parties in person or by
telephone or other means;

(c)

by directions set a procedural timetable for the matter.

(3)

The board may at any time and from time to time extend or vary the
procedural timetable.

(4)

For the purpose of this and the following section, subject to
subsection (5), the board may be constituted by a presidential
member whether or not that office holder alone or with others later
constitutes the board determining the complaint or other matter.

(5)

Where the board to determine the complaint or other matter has
been constituted, any directions for the purpose of this section must
be given by the presiding member of the board as so constituted if
that office holder is available.

(6)

If that office holder is unavailable, directions may be given by a
presidential member.

In section 102, delete the words–
and for that purpose the board when constituted by more than one person may
be constituted by the President or Deputy President or Senior Member alone
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Who is the Church authority?
48.

Substitute for paragraph (k) of section 173–
(k)

in relation to a recommendation concerning a Person of Concern and their
entry or access to premises or activities (whether or not also a Church worker)–
(i)

in a parish, the vicar and the churchwardens;

(ii)

in the Cathedral, the Dean and any duly authorised representatives of
the Chapter appointed for this purpose;

(iii)

otherwise the Diocesan Bishop and any duly authorised representatives
of the Diocesan Bishop in Council appointed for this purpose.

PSC, Director and Executive Director to report
49.

In the heading to section 180, substituting the existing heading the words “PSC, Director

50.

In section 180–

and Executive Director to report”.

(a)

in subsection (2), insert before the word “matter” the words “complaint or
other”;

(b)

insert new subsection after subsection (2) as follows–
(3)

The Director or Executive Director must, in respect of every complaint
or other matter with which the PSC is dealing that concerns a relevant
Church authority, report either orally or in writing to that relevant
Church authority with such frequency and as fully as the Church
authority shall reasonably require.

Audit
51.

In the heading to section 184, substitute for “BIENNIAL AUDIT” the words “TRIENNIAL
AUDIT”

52.

In section 184(1)–
(a)

Substitute for the words “Every two years” the words “Every three years”;

(b)

At the end of the subsection, insert after the words “and any protocol” the
words–
and the Child Safe Standards published by the State Government by–
(a)

the Scheme Directors;

(b)

the Office of Professional Standards;

(c)

the Diocesan Bishop in Council;

(d)

the Diocesan Corporation; and

(e)

a Church authority.
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53.

Insert new subsection after subsection 184(1) as follows–
(2)

A copy of the audit report shall be provided to each of the bodies referred to
in paragraphs (a) to (d) and to the Diocesan Bishop.

and re-number the following subsections accordingly.
54.

In subsection (3) as re-numbered, substitute for the words “the Scheme Corporation in
general meeting” the words “the Diocesan Bishop in Council”;

55.

In subsection (4) as re-numbered, insert in the first line after the words “Office of
Professional Standards” the following–
, the Diocese and the Diocesan Corporation

56.

Insert new subsection (5) as follows–
(5)

The person appointed to conduct the audit may also act as the
auditor appointed by the General Secretary of General Synod to
conduct an audit in respect of the Diocese under the Safe Ministry to
Children Canon 2017.

TRANSITIONAL PROVISIONS
Interpretation
57.

In this section and the following—
“commencement day” means the day on which this Act comes into operation;
“Director of Professional Standards” means the director of professional
standards of the Diocese as constituted before the commencement
day;
“Professional Standards Committee” means the professional standards
committee of the Diocese as constituted before the commencement
day;

Complaints already made
58.

(1)

(2)

This section applies to a complaint within the meaning of that expression in
the Principal Act if –
(a)

the complaint was made before the commencement day; and

(b)

the complaint has not been the subject of a reference by the
Professional Standards Committee to the Professional Standards Board
before that day.

On and after the commencement day the complaint is to be dealt with in
accordance with the Principal Act as amended by this Act.
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Applications for clearance already made and before the PSC
59.

(1)

(2)

This section applies to an application for a clearance for ministry or service
under the Principal Act if –
(a)

the application was made before the commencement day; and

(b)

the application has not been the subject of a reference by the
Professional Standards Committee to the Professional Standards Board
before that day.

On and after the commencement day the application is to be dealt with in
accordance with the Principal Act as amended by this Act.

Repeal
60.

This Act is repealed on the anniversary of the day on which it came into force.
___________________________
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Professional Standards Uniform Act 2016
Diocese of Melbourne
An Act
relating to professional standards of Church workers, and for
other purposes
CHAPTER 1 – PRELIMINARY

PART 1.1 - INTRODUCTION
Short title
1.

This Act may be cited as the Professional Standards Uniform Act 2016.

Commencement
2.

The Professional Standards Uniform Act 2016 or any of its provisions
come into operation as provided by the Act or Ordinance of that
jurisdiction that applies this Act as a law of that jurisdiction.

PART 1.2 - INTERPRETATION
3.

(1)

In this Act, unless the context otherwise requires:
“abuse” means bullying, emotional abuse, harassment, physical abuse,
neglect, sexual abuse or spiritual abuse;
“Board” means the Professional Standards Board established under
Part 7.7 and includes where appropriate an equivalent
body;
“bullying”

means behaviour directed to a person which:
(a)

is repeated;
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(b)

(c)

is unreasonable (being behaviour that a
reasonable person, having considered the
circumstances, would see as unreasonable,
including behaviour that is victimising,
humiliating, intimidating or threatening);
and
creates a risk to the person’s health and
safety

but does not include excluded conduct as defined in this
Act;
“ceremonial” includes ceremonial according to the use of this Church,
and also the obligation to abide by such use;
“Chapter”

means the Chapter or other governing body of the
Cathedral of the Diocese;

“child”

means a person under the age of 18 years;

“Church”

means the Anglican Church of Australia within the
Diocese;

“Church authority” has the meaning in section 173;
“Church body” includes a parish, vicar, rector, parish council, the
Dean or Chapter of the Cathedral, a school affiliated with
the Church, Anglicare Victoria and any other body
corporate, organization or association that exercises
ministry within, or on behalf of, the Church;
“Church volunteer” has the meaning in schedule 1;
“Church worker” has the meaning in schedule 1;
“clearance for ministry” has the meaning in section 49;
“clearance for service” has the meaning in section 59;
“clearance for participation” has the meaning in section 67B;
“code of conduct” means a code of conduct approved from time to
time under Part 1.5;
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“complainant” means a person who makes an allegation of misconduct
against a Church worker;
“complaint” means a complaint against a Church worker under section
21;
“Constitution” means the Constitution of the Anglican Church of
Australia;
“Diocesan Bishop” means the Archbishop of the Diocese [or the
Bishop of the Diocese] and includes a person appointed
Vicar-General or Commissary pursuant to legislation of
the Synod of the Diocese and any Administrator of the
Diocese within the meaning of that legislation;
“Diocesan Bishop-in-Council” means for the diocese of
Melbourne the Archbishop in Council constituted
under the Archbishop in Council Act 2018 (Melb)
“Diocesan Bishop-in-Council” meansand for other
dioceses the Diocesan Bishop acting with the advice and
consent of the Diocesan Council;

“Diocesan Office” means the administrative offices of the Diocese and
the Diocesan Corporation, wherever situate;
“Diocesan Corporation” means the Melbourne Anglican Diocesan
Corporation Ltd;
“Diocesan Council” means the Council of the Diocese constituted
under an ordinance of the Synod of the Diocese.
“Diocesan Synod” means the synod of the Diocese;
“Diocesan Tribunal” means the Tribunal established by the Diocesan
Synod and section 53 of the Constitution;
“Diocese”

means the Diocese of Melbourne;

“Director”

means the Director of Professional Standards appointed
under Part 7.3 and includes an acting Director of
Professional Standards and a Deputy Director of
Professional Standards;
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“emotional abuse” means—
(a)

subjecting a person to excessive and repeated
personal criticism;

(b)

ridiculing a person, including the use of insulting
or derogatory terms to refer to that person;

(c)

threatening or intimidating a person;

(d)

ignoring a person openly and pointedly;

(e)

behaving in a hostile manner or in any way that
could reasonably result in another person feeling
isolated or rejected; or

(f)

any other act or omission in relation to a person

which has caused, or is likely to cause physical or mental
harm including self harm but does not include excluded
conduct;
“equivalent body” means—
(a)

a body of another diocese; or

(b)

a body of the Anglican Church of Australia

exercising powers, duties or functions equivalent to those
of the PSC, the Board, the Review Board or the
applicable panel as the case may be; or—
(c)

where there is no such body of that diocese, the
bishop of the diocese; and

(d)

where there is no such body of the Anglican
Church of Australia, the Primate;

“excluded conduct” has the meaning in section 4;
“Executive Director” means the Executive Director of the Office of
Professional Standards appointed under Part 7.4 and
includes an acting Executive Director and a Deputy
Executive Director;
"faith"

includes the obligation to hold the faith;

“former Diocesan bishop means a person who was once the Bishop of
a Diocese;
"General Synod" means the General Synod established under the
Constitution;
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“harassment” means unwelcome conduct, whether intended or
not, in relation to a person in circumstances in which
a reasonable person, having regard to all the
circumstances, would have anticipated that the
other person would be offended, humiliated or
intimidated but does not include excluded conduct. 1
“Interim Safety Arrangement” means the interim safety arrangement
in writing determined by the Director under section 67E;
“investigator” means a person appointed from the panel of
investigators under this Act to investigate a
complaint or matter;
“lay minister” means a person engaged in lay ministry of a kind that is
or may be authorised by the Diocesan Bishop under the
Authorised Lay Ministry (Adoption) Act 1992;
“matter”

includes a complaint and an application for a
clearance under this Act;

“medical”

includes psychiatric, psychological and other areas of
health practice;

“member of the Church” means a baptised person who attends the
public worship of the Church and who declares that he or
she is a member of the Church and of no church which is
not in communion with the Church;
“member of the clergy” means a person in Holy Orders;
“misconduct” has the meaning in section 5;
“ministry”

means—
(a)
ordained ministry; or
(b)
lay ministry of a kind that is or may be authorised
by the Diocesan Bishop under the Authorised Lay
Ministry (Adoption) Act 1992 or an equivalent
Act of the synod of another diocese, as the case
may be

The language of the definition reflects both s92 of the Equal Opportunity Act 2010 (Vic) and
s22A of Anti-Discrimination Act 1977 (NSW). Cf also the Sex Discrimination Act (1984), s28A.

1
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whether in a parish or congregation or in the Cathedral
or in a school or other entity or otherwise;
“national register” means the national register established pursuant to
the National Register Canon 2007 of the General Synod
of the Anglican Church of Australia or any canon enacted
by General Synod in substitution for that canon;
“neglect” means the failure of a parent or guardian to provide a
child the basic necessities of life where the child has
suffered, or is likely to suffer, significant harm to his or
her wellbeing or development;
“Office of Professional Standards” means the Office of Professional
Standards established by the Scheme Corporation and
referred to in Part 7.2 of this Act;
“ordinance” includes an Act;
“parish” includes, in connection with a Person of Concern, a
congregation and the Cathedral;
“Parish Accountability Group” means the group established under
section 67R;
“participate in the life of a parish” means attending public worship in
a parish, otherwise participating in activities of a parish,
or any of those things;
“participating diocese” means a diocese the Synod of which has
enacted like legislation to this Act and through the
Diocesan Corporation appointed the Scheme
Corporation to provide services through its Office of
Professional Standards;
“participating entity” means an entity which has approved terms of
reference either generally or a particular class of persons
in like terms of this Act and appointed the Scheme
Corporation to provide services through its Office of
Professional Standards;
“participating diocese and entity” means a participating diocese and
a participating entity;
“person in Holy Orders” means a person ordained into Holy Orders
as bishop, priest or deacon according to the rites and
6
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ceremonies of this Church or of a Church in communion
with this Church;
“Person of Concern” has the meaning in section 67C;
“prescribed Person of Concern” means a Person of Concern declared
to be a prescribed Person of Concern under section 67G;
“physical abuse” means any intentional or reckless act, use of force or
threat to use force causing injury to, or involving
unwelcome physical contact with, another person but
does not include lawful discipline by a parent or
guardian.
“prescribed” in relation to—
(a)
a class of role office or position referred to in Part
4.2; or
(b)
a form
means as prescribed by the Diocesan Bishop-in-Council
pursuant to section 183;
“prescribed Church worker” has the meaning in schedule 1;
“prescribed sexual offence” means—
(a)

a sexual offence; or

(b)

such other offence referred to in s4(1A) of the
Judicial Proceedings Reports Act 1958 (Vic) 2;

“Professional Standards Committee” or “PSC” means the
Professional Standards Committee established under
Part 7.1;
“Professional Standards Ombudsman” means the Professional
Standards Ombudsman appointed under Part 7.5 and
includes an acting Professional Standards Ombudsman;
Section 4(1A) provides - A person who publishes or causes to be published any matter that contains
any particulars likely to lead to the identification of a person against whom a sexual offence, or an
offence where the conduct constituting it consists wholly or partly of taking part, or attempting to take
part, in an act of sexual penetration as defined in section 35 of the Crimes Act 1958 , is alleged to have
been committed is guilty of an offence, whether or not a proceeding in respect of the alleged offence is
pending in a court.
The reference here to a Victorian Act is for a diocese in Victoria. For a diocese in another State
or Territory, substitute the relevant legislation of the State or Territory in which the diocese is
located.
2
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“prohibition order” means an order prohibiting a Church worker either
permanently or for a specified period—
(a)

from holding a specified role office or position in
or being employed by a Church body or Church
authority or in relation to any role office or
position in the Diocese or in relation to
employment by a Church body; or

(b)

if the Church worker is a person ordained to the
order of bishop, from carrying out any functions–

(c)

(d)

“protocol”

“rector”

(i)

as a bishop, or

(ii)

as a bishop and priest; or

(iii)

as a bishop, priest and deacon;

if the Church worker is a person ordained to the
order of priest, from carrying out any functions–
(i)

as a priest, or

(ii)

as a priest and deacon;

if the Church worker is a person ordained to the
order of deacon, from carrying out any functions
of a deacon.

means any protocol approved from time to time by the
Scheme Directors under Part 1.4;
means—
(a)

the person in Holy Orders instituted by or on
behalf of the Diocesan Bishop to the cure of
souls in a parish;

(b)

a person in Holy Orders appointed temporarily
by the Diocesan Bishop to perform the
ecclesiastical duties of that office holder;

(c)

if there is no such office holder and no person
appointed under paragraph (b), or if such a
person is absent from the parish on leave, the
Archdeacon;

“referring body” means the PSC or an equivalent body which refers a
question or questions under section 69 or 70 to the Board;
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“respondent” means a Church worker against whom an allegation of
misconduct is made and who is not deceased;
“Review Board” means the Professional Standards Review Board
established under Part 7.8;
"ritual"

includes rites according to the use of this Church, and
also the obligation to abide by such use;

"redress"

means—
(a)
care and assistance, interim and final, that may be
provided under a scheme approved by the
Diocesan Bishop-in-Council; and
(b)
any other action that may be taken under this Act
in respect of a complaint;

"role office or position" includes any function authorised under a
licence or other authority granted by the Diocesan
Bishop and includes the position of having been ordained
into Holy Orders to the rank of bishop, priest or deacon
according to the rites and ceremonies of this Church or
of a Church in communion with this Church;
“Safety Agreement” means an agreement in writing approved by the
PSC under section 67M(b);
“Safety Plan” means a plan in writing determined by the PSC under
section 67M(c).
“Scheme Corporation” means the company limited by guarantee
known as Kooyoora Limited, ACN 616 776 919.
“Scheme Directors” means the board of directors of the Scheme
Corporation;
“sexual abuse” means sexual assault, sexual exploitation or
sexual harassment and in relation to a child includes
the use of a child by another person for his or her
own sexual stimulation or gratification or for that of
others;
“sexual assault” means any intentional or reckless act, use of
force or threat to use force involving some form of
sexual activity—
9
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(a)
(b)

against an adult without their consent or a
reasonable belief 3 in their consent; or
against a child;

“sexual exploitation” means any form of sexual contact or
invitation to sexual contact with another person,
with whom there is a pastoral or supervisory
relationship, whether or not there is consent and
regardless of who initiated the contact or invitation.
It does not include such contact or invitation within
a marriage;
“sexual harassment” means—
(a)
(b)

an unwelcome sexual advance, or an unwelcome
request for sexual favours, to the other person, or
other unwelcome conduct of a sexual nature in
relation to the other person,

in circumstances in which a reasonable person,
having regard to all the circumstances, would have
anticipated that the other person would be
offended, humiliated or intimidated. 4
“sexual offence” means–
(a)
an offence as defined in s4(1) of the Judicial
Proceedings Reports Act 1958 (Vic)5 and in
relation to a jurisdiction outside Victoria, has the
meaning given it by the applicable legislation of
that jurisdiction; and
(b)

any like offence under the laws of the
Commonwealth, another State or Territory or
another country;

Whether a belief is reasonable depends on the circumstances. See Crimes Act 1958 (Vic)
section 37G
4
The language of the definition reflects both s92 of the Equal Opportunity Act 2010 (Vic) and
s22A of Anti-Discrimination Act 1977 (NSW). Cf also the Sex Discrimination Act (1984), s28A.
5
‘Sexual offence’ is defined to mean an offence under subdivision (8A), (8B), (8C), (8D) or (8E)
of Division 1 of Part I of the Crimes Act 1958 (Vic) or under any corresponding previous
enactment or an attempt to commit any such offence or an assault with intent to commit any
such offence. For a diocese outside Victoria, substitute the relevant legislation of the State in
which the diocese is located.
3
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“sexual offence relating to a child” means a sexual offence
against or involving a child and includes a sexual
offence constituted by–
(a)

sexual activity with or in the presence of a
child;

(b)

the production or distribution of any form of
child pornography;

(c)

administering a website used to deal with
child abuse material;

(d)

encouraging use of a website to deal with
child abuse material ;

(e)

possessing child abuse material; or

(f)

accessing child abuse material.

“spiritual abuse” means the mistreatment of a person by actions or
threats directed specifically to that person and justified
by appeal to God, faith or religion, which mistreatment
has caused, or is likely to cause significant physical or
mental harm including self harm but does not include
excluded conduct.
“vicar”
(2)

has the same meaning as rector.

For the purposes of this Act—
(a)

a person employed by a Church body; or

(b)

a person holding a role office or position or performing a
function whether voluntarily or for payment with the actual
or apparent authority of a Church authority or Church
body—

is to be taken to be engaged by a Church authority.
(3)

In this Act, a reference to a general meeting of a parish is to be
taken as including a reference to a statutory parish meeting.

(4)

In this Act, a reference to conduct shall be read as a reference
to—
(a)

doing or refusing to do any act;
11
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(5)

(b)

refraining (otherwise than inadvertently) from doing an act;
or

(c)

making it known that an act will not be done.

Where in this Act, the Board or the Review Board is required to
give reasons for a decision, the instrument giving the reasons
must also set out the findings on material questions of fact and
refer to the evidence or other material on which those findings
were based. 6

What is excluded conduct?
4.

The expression “excluded conduct” in relation to a Church worker means—
(a)

(b)
(c)

any act or omission or refusal of that person to appoint, correct,
discipline, counsel, admonish, transfer, demote, suspend, retrench or
dismiss a person; or
any other act or omission or refusal of that person in the course of
ministry or service; or
any decision of that person relating to the same

if that person has acted or omitted or refused to act or decided—
(d)
(e)
(f)

in good faith;
reasonably; and
in the lawful discharge of the duties and functions of the role office or
position held by that person. 7

Nothing in this definition shall be read as imposing any duty or function on the
person.
What is misconduct?
5.

6
7

The expression “misconduct” in relation to a Church worker means—
(a)
bullying;
(b)
emotional abuse;
(c)
harassment;
(d)
physical abuse;
(e)
neglect of a child;
(f)
sexual abuse;
(g)
spiritual abuse;

Cf QLD North Australia Pty Ltd v Takeovers Panel [2015] FCAFC 68 at [97].
See the definitions of bullying, emotional abuse, harassment and spiritual abuse.
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(h)

(i)
(j)

(k)

(l)

(m)
(n)
(o)
(p)

wilful violation of the Constitution or of a canon of the General
Synod or of an ordinance of provincial synod or of the Diocesan
Synod or of a synod of another diocese in which the Church
worker was at the time of the violation a member of the Church
in that diocese;
any offence under the Offences Canon 1962 as amended and in force
from time to time and as adopted by the Diocesan Synod;
any offence under a law of the State or Territory or the Commonwealth
for which the maximum penalty prescribed is imprisonment for at least
6 months;
any offence under an ordinance of another diocese in which the Church
worker was at the time of the offence a member of the Church in
that diocese;
any breach of the duty to report a matter referred to below in section 17
or 18 or of a like duty to report a matter under any previous ordinance
or protocol of the Diocese or another diocese in which the Church
worker was at the time of the breach a member of the Church in
the relevant diocese;
wilful or reckless failure to comply with a requirement of section 57; 8
wilful or reckless failure to comply with a condition imposed by the
Church authority under section 119;
wilful or reckless failure to comply with an undertaking given to the
Board, the Review Board or the Church authority;
any other conduct (other than excluded conduct) that is unbecoming or
inappropriate to the role office or position of the Church worker or their
duties and functions 9

by the person whenever occurring (whether before or after the
commencement of this Act) which, if established, would on its face call
into question—
(i)
(ii)

(iii)

8
9

the fitness of the person to hold a role office or position, or to be
or remain in Holy Orders;
the fitness of the person, whether temporarily or permanently, to
exercise ministry or perform any duty or function of the role
office or position; or
whether, in the exercise of ministry or in the performance of any
duty or function, the person should be subject to any condition
or restriction

Clearance for ministry provisions.
Cf Clergy Discipline Measure (UK), s8(1)(d)).
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but excludes for the purposes of this Act any breach of faith ritual or
ceremonial
and includes in relation to a former Diocesan bishop examinable
conduct as defined in the Episcopal Standards (Child Protection) Canon
2017.
Delegation of powers
6.

Where—
(a)

(b)

the discharge, exercise or performance by a person of a responsibility,
power, authority, duty or function under this Act or any regulation under
it is dependent upon the opinion, belief or state of mind of that person
in relation to a matter; and
the responsibility, power, authority, duty or function is, in accordance
with this Act or any regulation under it, delegated,

the delegate may, unless the contrary intention appears, discharge,
exercise or perform the responsibility, power, authority, duty or function
upon the delegate's own opinion, belief or state of mind (as the case
requires) in relation to that matter. 10
Construction of power to delegate
7.

10

Where this Act confers on a person or body a power to delegate the
discharge, exercise or performance of a responsibility, power, authority,
duty or function under this Act or any subordinate instrument, then,
unless the contrary intention appears—
(a)

the delegation does not prevent the discharge, exercise or performance
of the responsibility, power, authority, duty or function by the person or
body;

(b)

the delegation may be made subject to such conditions or limitations as
the person or body may specify; and

(c)

a responsibility, power, authority, duty or function so delegated, when
discharged, exercised or performed by the delegate, shall, for the
purposes of the Act or subordinate instrument, be taken to have been
discharged, exercised or performed by the person or body.

Cf Interpretation of Legislation Act 1984 (Vic), ss 42, 42A.
14
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8.

If this Act or any regulation under it confers power to delegate to the
holder of a role office or position, then, unless the contrary intention
appears, a delegation may be made to any person for the time being
acting in or performing the duties of that role office or position.

_____

PART 1.3 – OVERRIDING PURPOSES OF THE ACT
Overriding purposes
9.

The overriding purposes of this Act and of any protocol made under this Act
are—
(a)

to facilitate the just, quick and inexpensive resolution of the real issues
in the complaint or matter; and

(b)

to regulate fitness for ministry or service to uphold standards in the
Church and for the protection of the community.

Overriding purposes given effect to
10.

The PSC, the Board and the Review Board must each seek to give effect to the
overriding purpose when it exercises any power given to it by this Act or by any
protocol and when it interprets any provision of this Act or of any such protocol.

_____

PART 1.4 –PROTOCOLS, ARRANGEMENTS AND PROMOTION
Making and content of protocols
11.

(1)

The Scheme Directors must from time to time consider and
approve a protocol or protocols for implementation in relation to
the matters the subject of this Act.

(2)

The protocol or protocols must include provisions or procedures
for—
15
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(a)

receiving a complaint or information concerning misconduct;

(b)

the appointment, role and function of professional support
persons and carers for the complainant, any survivor, any related
party or the respondent;

(c)

informing a complainant and any survivor of alleged
misconduct, and a respondent, of rights, remedies and relevant
procedures available to them under the Act or otherwise;

(d)

assisting or supporting, as appropriate, any person affected by
alleged conduct the subject of a complaint and the respondent;

(e)

the provision of redress to such classes of persons and on account
of such misconduct as may be specified in the protocol;

(f)

an explanation of the processes for investigating and dealing
with a complaint;

(g)

dealing fairly with each party to a complaint;

(h)

alternative processes for complaint resolution including referral
to mediation and conciliation in appropriate circumstances;

(i)

regular information, reports, advice and recommendations to the
Diocesan Bishop, the Board of the Diocesan Corporation and
any other relevant Church authority; and

(j)

working, where necessary, with law enforcement, prosecution or
child protection and other authorities of the States and Territories
and of the Commonwealth of Australia.

Promoting knowledge and understanding
12.

Each of the Scheme Corporation and the Diocesan Corporation by such
means as it may consider appropriate shall take such steps as may be
necessary or desirable to promote throughout the community
knowledge and understanding of this Act and the protocol or protocols
and any relevant legislation of the States and Territories and of the
Commonwealth of Australia.

Power to enter into necessary agreements and arrangements
13.

The Diocesan Corporation may enter into such agreements or
arrangements as it sees fit with the relevant authority of another diocese
as to the financial terms on which the powers and functions of the
equivalent bodies or persons of that diocese are to be exercised by the
persons holding office in or as delegates of the PSC, or by the members
or the secretary of the Board or the Review Board.
16
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PART 1.5 – CODES OF CONDUCT
Diocesan Bishop-in-Council may approve code of conduct
14.

(1)

The Diocesan Bishop-in-Council may from time to time and after
consultation with the Scheme Corporation by resolution
approve a code or codes of conduct for observance by a Church
worker.

(2)

The code sets out standards of conduct expected of a Church
worker and is relevant in determining whether the conduct of a
person renders them unfit to hold a role office or position or fit
subject to any condition or restriction.

Promoting a code of conduct
15.

Each of the Scheme Corporation and the Diocesan Corporation by such
means as may be considered appropriate must take such steps as may
be necessary or desirable to promote the knowledge, understanding and
observance in the Church of any code of conduct applicable in the
Diocese and any relevant legislation of the States and Territories and of
the Commonwealth of Australia.

_____
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CHAPTER 2 – DUTIES OF THE CHURCH WORKER

PART 2.1 – KNOWING THE CODE OF CONDUCT
Code of conduct
16.

A Church worker must familiarise themselves with each code of conduct
approved under this Act that relates to them.

PART 2.2 – DUTY OF PRESCRIBED CHURCH WORKER TO REPORT
Certain matters must be reported
17.

(1)

If any prescribed Church worker believes on reasonable grounds that a
person has suffered harm or is at risk of harm as a result of misconduct
by another Church worker and has no reason to believe that the Director
is aware of those facts, the first mentioned Church worker must as soon
as possible report the matter to the Director. 11

(2)

If any prescribed Church worker believes on reasonable grounds
that a Person of Concern is participating or wishes to participate
in the life of a parish and has no reason to believe that the
Director is aware of those facts, the prescribed Church worker
must as soon as possible report the matter to the Director.

(23)

This section does not affect the operation of the Canon
Concerning Confessions 1989 of General Synod or any other
canon or legislative instrument relating to confessions in force in
the Diocese.

(34)

A failure to comply with subsection (1) is a relevant factor in
determining the fitness or otherwise of the Church worker for any role
office or position.

In certain circumstances, it is an offence punishable by 3 years imprisonment for any person
of or over the age of 18 years to fail to disclose to a member of the police force of Victoria
information relating to the commission of a sexual offence against a child under the age of 16
years: s327 of the Crimes Act 1958 (Vic).
11
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PART 2.3 – DUTY OF CHURCH WORKER TO REPORT
Certain matters must be reported
18.

(1)

If a Church worker has been charged in any jurisdiction in Australia or
elsewhere with a sexual offence or an offence relating to child
pornography whether committed within or outside the Diocese, that
person must forthwith notify in writing the Director, giving particulars
of the charge. 12

(2)

A failure to comply with subsection (1) is a relevant factor in
determining the fitness or otherwise of the Church worker for any role
office or position.

_____

PART 2.4 –DUTIES IN RELATION TO COMPLAINTS
Duty to comply with a direction
19.

(1)

A Church worker respondent must, subject to this section—
(a)

comply with any requirement of an investigator under section
31;

(b)

truthfully answer any question put by an investigator in the
exercise of powers conferred by this Act;

(c)

not mislead the Director or the PSC or an investigator or other
delegate of any of them;

(d)

not unreasonably delay or obstruct the Director or the PSC, or an
investigator or other delegate of any of them in the exercise of
powers conferred by this Act; and

(e)

attend a mediation, conciliation, neutral evaluation or other
dispute resolution meeting when directed by the PSC in
relation to a complaint.

Independently of this provision, a Church worker in Victoria who holds a working with
children clearance is subject to a statutory obligation under s20 of the Working with Children
Act 2005 (Vic) to notify the Secretary to the Department of Justice and the Church authority of
any relevant change in circumstances as defined in that section.
12
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(2)

A Church worker may not refuse to comply with subsection (1) on
the ground that the production of a record or the giving of
information or the verifying of it may tend to expose the person
to a penalty and –
(a)

the privilege if any against exposure to a penalty is to that
extent taken to have been waived 13; and

(b)

the record or the information given may be used in
evidence in any proceeding against the person before the
Board or the Review Board.

(3)

A Church worker may refuse to comply with subsection (1) on the
ground that the production of a record or the giving of
information or the verifying of it may tend to incriminate the
person.

(4)

If a respondent declines to answer a question on the ground that the
answer might tend to incriminate the person a written record shall be
made of the question and of the ground of refusal. 14

(5)

A failure to comply with any provision of subsection (1) is a relevant
factor in determining the fitness or otherwise of the Church worker for
any role office or position.

_____
PART 2.5 - UNDERTAKINGS
Duty to comply with an undertaking or direction
20.

(1)

A Church worker respondent must—
(a)

comply with any undertaking given to the PSC, the Board, the
Review Board or the Church authority; and

(b)

comply with a direction made by the Church authority to give
effect to a recommendation of the PSC, the Board or the

Cf Legal Services Commissioner v Spaulding (Legal Practice) [2015] VCAT 292 per Garde J.
The legislation does not purport to abrogate the common law privilege against selfincrimination. See the discussion in Essendon Football Club v CEO of ASADA [2014] FCA 1019
at [279].
13
14
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Review Board (as the case may be) or any permitted variation
or modification of that recommendation.
(2)

Failure of the respondent to a complaint to comply with an undertaking
or direction is an offence.

(3)

The PSC may institute proceedings forthwith in the Diocesan Tribunal
in respect of an offence against this section against any person in respect
of whom the Diocesan Tribunal has jurisdiction.

(4)

A failure to comply with any provision of subsection (1) is a relevant
factor in determining the fitness or otherwise of the Church worker for
any role office or position.
_____
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CHAPTER 3
PROCESS FOR A COMPLAINT OF MISCONDUCT AGAINST A CHURCH
WORKER OR A CLEARANCE APPLICATION

PART 3.1 - INTRODUCTION
Complaint of misconduct
21.

(1)

Any person including the Director may make a complaint of
misconduct of a Church worker to the PSC.

(1A)

Any person including the Director may make a complaint
of misconduct of a person who is a Person of Concern (but
not a Church worker) to the PSC.

(1B)

To the extent that a complaint is made of misconduct of a
person who is a Person of Concern and who is not a Church
worker, the provisions of this Act apply as if the complaint
was made against a Church worker and are modified
insofar as their participation in the life of a parish shall be
taken to be a role office or position held by the Person of
Concern.

(2)

A complaint of misconduct against a person who is not a Church
worker shall be deemed to be a complaint against a Church
worker under subsection (1) of this section if—
(a)

the complainant and the respondent to the complaint
have agreed in writing to submit the complaint to the PSC
to be dealt with under this Act as if it were a complaint
under subsection (1) of this section and to be bound by
any decision pursuant to section 119 of the Church
authority nominated by them in the submission on a
recommendation under this Act from the PSC, the Board
or the Review Board; and

(b)

the PSC has consented in writing to that submission.

22
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Note: This part deals with complaints against Church workers which class
includes both a sub-class of clergy, lay leaders and certain other
specified roles (prescribed Church workers) and a sub-class of Church
volunteers. The process for each subclass is broadly the same except
for two particular matters. First 60 day time limits are imposed on the
Board and Review Board (subject to extension) for determining
complaints against volunteers. Second, volunteers are not given the
right on suspension by recommendation of the Board to apply to the
Review Board for a review.
A complaint may be made against a deceased Church worker.

Consent to process
22.

(1)

(2)

The Director must prior to any investigation seek from the complainant
his or her written consent to—
(a)

the giving by the Director of notice of the complaint and the
identity of the complainant to the respondent;

(b)

the investigation of the complaint by the PSC or its delegate;

(c)

the PSC otherwise dealing with it under this Act;

(d)

the hearing and determination of the complaint by the Board and
on any review, the Review Board, either by hearing or otherwise
in accordance under this Act; and

(e)

the making of recommendations to the Church authority in
accordance with this Act.

If the complainant (other than the Director) has not given the
written consent referred to in the preceding subsection—
(a)

the Director and the PSC must, subject to any obligation
referred to in subsection (3), respect the confidentiality of
the identity of the complainant;

(b)

the PSC may, subject to subsection (2)(a), investigate the
complaint but shall not be required to do so and otherwise to
refer it to the Board;

(c)

the PSC may but is not obliged to dismiss the complaint or take
no further action in relation to the complaint; but

(d)

the PSC may with the consent of the complainant arrange with
the complainant, the respondent and if appropriate, the Church
authority mediation conciliation neutral evaluation or other
23
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alternative resolution of any dispute associated with the
complaint, with a view to addressing any breakdown in
relationships and achieving a reconciliation between the
parties.
(3)

(4)

The relevant obligations are under any State or Federal law—
(a)

to disclose information to a member of the police force 15;
and

(b)

otherwise to take reasonable steps to reduce or remove
a substantial risk that a relevant child will become the
victim of a sexual office committed by a person or of over
the aged of 18 years who is associated with the Church in
the diocese. 16

In this section, ‘relevant child’ means a child (whether
identifiable or not) under the age of 16 years who is, or may
come, under the care, supervision or authority of the Church in
the Diocese. 17

Form of complaints
23.

(1)

A complaint may be in any form, in writing on paper or by email
or facsimile or conveyed orally.

(2)

A complaint must—
(a)

identify the complainant; and

(b)

include details of the misconduct complained about.

(3)

The PSC may not act on an anonymous complaint.

(4)

Nothing in the preceding subsection shall prevent or restrict the
PSC in the exercise of its powers under section 29(1)(b).

In certain circumstances, it is an offence punishable by 3 years imprisonment for any person
of or over the age of 18 years to fail to disclose to a member of the police force of Victoria
information relating to the commission of a sexual offence against a child under the age of 16
years: s327 of the Crimes Act 1958 (Vic).
16
See Crimes Act 1958 (Vic), s49C. A negligent failure by person in authority to protect a child from
a sexual offence is also an offence
17
The definition reflects the definition of ‘relevant child’ in s49C.
15
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Further requirements of complainant
24.

(1)

(2)

The PSC may require a complainant to—
(a)

give further details of the complaint; and

(b)

verify any details of the complaint by statutory
declaration or in another manner specified by the
Director or the PSC.

A requirement under subsection (1) must be in writing and allow
the complainant a reasonable time to comply.

How PSC may respond to a complaint
25.

(1)

(2)

The PSC may, if it thinks it appropriate to do so, refer a complaint, or
the investigation of a complaint, to an equivalent body or bodies.
Without limiting the discretion of the PSC under subsection (1), it is
open to refer a complaint, or the investigation of a complaint, to an
equivalent body or bodies—
(a)

(b)

(3)

if when the complaint is made—
(i)

the Church worker, the subject of the complaint,
resides in another diocese or holds a licence or
permission to officiate or other authority from a
Church authority in another diocese; and

(ii)

neither resides in the Diocese nor holds a licence or
permission to officiate or other authority from a
Church authority in the Diocese; or

if the complaint is made against a former Diocesan
bishop and, at the time of the referral, the Episcopal
Standards Commission has jurisdiction under the
Episcopal Standards (Child Protection) Canon 2017 to deal
with the matter.

When the PSC and an equivalent body or equivalent bodies have the
power and duty to investigate information concerning the alleged
misconduct of the same person to whom this Act applies and the
respective bodies cannot agree on—
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(a)

which body shall carry out the investigation or any parts
of such investigation; or

(b)

whether a question or questions specified in section 69(a)
should be referred to the Board or to an equivalent body
which has jurisdiction—

the PSC must refer the disagreement for decision by two
independent persons agreed upon by the PSC and the equivalent
body or bodies.
(4)

The PSC must act in accordance with the unanimous decision of those
independent persons referred to in subsection (3) or, if such persons
cannot agree within a reasonable time of the disagreement being
referred, in accordance with the decision of the Primate or his nominee.

(5)

In all matters affecting the operation of this Act the PSC and the Director
must co-operate with and assist an equivalent body and a person acting
in the corresponding capacity of the Director in another diocese.

(6)

In making a decision under subsection (3) the independent
persons will not be bound by the views or instruction of the PSC
but shall take into account the most convenient course for all
concerned and the proper and expeditious conduct of the
investigation or referral as the case may be.

Consolidation of complaint proceedings
26.

(1)

This section applies if a complaint against a Church volunteer
raises the same or similar issues of fact or law as a complaint
that has been made against a prescribed Church worker.

(2)

The PSC may apply to the Board for a direction under this section
in relation to proceedings against a Church volunteer and other
proceedings against a prescribed Church worker under this Act
on the ground that—
(a)

a common question of law or fact arises in all those
proceedings;

(b)

the determinations and recommendations sought in all
those proceedings are in respect of, or arise out of, the
same transaction or series of transactions; or
26
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(c)

for some other reason specified in the application, it is
desirable that a direction be made under this section.

(3)

In this section, 2 or more proceedings that are the subject of an
application under subsection (1) are called the related
proceedings.

(4)

The Board may make the following directions under this
subsection in relation to the related proceedings—
(a)

that the proceedings be consolidated on the terms
specified in the direction;

(b)

that the proceedings be heard or considered by the Board
at the same time or in a sequence specified in the direction;

(c)

that any of the proceedings be stayed pending the
determination of any of the other proceedings.
_____

PART 3.2 – SUMMARY DETERMINATION OF A COMPLAINT OR
CLEARANCE APPLICATION
PSC may dismiss or can proceed without referral to the Boardwith certain
complaints
27.

(1)

The PSC may dismiss a complaint or other matter or take no
further action or may take limited action in relation to a
complaint or other matter if—
(a)

the PSC is of opinion that—
(i)

the complaint or other matter does not fall within
the provisions of this Act;

(ii)

the complaint or other matter is false, vexatious,
misconceived, frivolous or lacking in substance; or

(iii)

there is insufficient reliable the evidence is not of
sufficient weight to warrant an investigation or
further investigation;
27
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(iv)

(b)

the evidence is not of sufficient weight to
support a determination of the Board that
the alleged conduct occurred 18.

whether or not the PSC forms the opinion referred to in
paragraphs (a), (b) or (c) of section 69, the behaviour the
subject matter of the complaint or other matter can
properly be dealt with by other means other than referral
to the Board, consistent with the overriding purposes of
this Act, such as but not limited to–
(i)

accepting a written undertaking or taking
other limited action with or without any
admission or finding;

(ii)

exercising its functions under Part 4.3;

(iii)

mediation;

(iv)

conciliation;

(v)

neutral evaluation and any other alternative
resolution of any dispute associated with the
complaint or matter;

mediation conciliation neutral evaluation or other alternative
resolution of any dispute associated with the complaint;

(2)

(c)

the subject matter of a complaint or other matter is under
investigation by some other competent person or body or
is the subject of legal proceedings;

(d)

the person making the complaint or raising the matter has
failed to provide further details to the Director or to verify
the allegations by statutory declaration when requested by
the Director to do so.

In acting under subsection (1), without limiting the generality of
that subsection, the PSC may recommend to the Church
authority any steps that might reduce or eliminate the risk of

Criminal Procedure Act 2009 (Vic), s141(4)(a) – “to support a conviction for any indictable
offence…”
18
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misconduct either generally by Church workers or in relation to
the respondent by way of educational, training, counselling or
mentoring programme or by way of changes to any protocol,
whether diocesan or under this Act.
(3)

A recommendation pursuant to the preceding subsection is
advisory only and not binding on the Church authority.

(4)

In this section, “matter” includes any allegation that has been
made or issue that has arisen in an application for a clearance
under this Act.

Complainant and respondent to be given notice of outcome of complaint
and reasons
28.

If a complaint is dealt with by the PSC under the preceding section, the
PSC must give the complainant and the respondent or applicant a
written notice of the outcome including the reasons for the outcome.
_____
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PART 3.3 – INVESTIGATIONS
When PSC is to investigate
29.

(1)

Subject to this Act, the PSC –
(a)

must cause to be investigated each complaint or matter
against a Church worker as expeditiously as possible;

(b)

may cause to be investigated the conduct of a Church
worker if the PSC has reason to believe that the conduct
may amount to misconduct under this Act even though—

(c)
(2)

(i)

no complaint has been made about the conduct;

(ii)

a complaint about the conduct is anonymous or has been
withdrawn; or

(iii)

the complainant does not give the written consent
referred to in section 22;

may cause to be investigated any allegation or issue arising
on an application for a clearance under this Act..

The PSC may by instrument in writing appoint, upon such terms
and conditions as the PSC may approve, a competent person to
conduct an investigation under this section.

PSC to obtain material
30.

For the purpose of an investigation the PSC or its investigator delegate
must obtain such statutory declarations or written statements, recorded
conversations, reports, documents and other material as the PSC or its
delegate considers necessary or advisable for presentation to the PSC.

Respondent to respond to PSC
31.

(1)

Prior to any referral of a complaint or other matter to the Board,
for the purpose of carrying out an investigation of a complaint
or matter, an investigator appointed by the PSC may by notice
in writing to a respondent require the respondent or applicant
for a clearance to do any one or more of the following 19—

Cf Legal Profession Uniform Law, s371 made under the Legal Profession Uniform Law
Application Act 2014 (Vic).
19
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(a)

(2)

to meet on reasonable notice with the investigator to answer
questions in relation to a complaint or other matter;

(b)

to assist in or co-operate with the investigation of the
complaint or matter in a specified manner;

(c)

to provide written information to the investigator within 21
days or such further period as the Director may allow in
relation to any matter relevant to the investigation;

(d)

to verify the report by statutory declaration or another
manner specified by the PSC; and

(e)

to produce at or before a specified time and at a specified
place, any specified document (or a copy of the
document). 20

Subject to any lawful objection, an investigator may inspect any
document provided pursuant to a requirement under this Part
and may make copies of the document or any part of the
document.

_____

20

See Part 2.4 above for the consequences of non-compliance.
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PART 3.4 – OUTCOMES OF PSC
How PSC may or must respond after receipt of complaint
32.

33.

At any time after the PSC receives a complaint, the PSC may—
(a)

direct the respondent to attend mediation conciliation neutral evaluation
or other alternative resolution of any dispute associated with the
complaint; 21 and

(b)

exercise its powers under section 27 of this Act to dismiss a complaint
or to take no further action in relation to a complaint or to recommend
any steps to be taken.

At any time after investigation of a complaint in accordance with Part
3.3, the PSC—
(a)

must, if required under section 69 or 70 to do so, refer the complaint to
the Board; and

(b)

may institute, amend or withdraw proceedings by way of charge against
the respondent to the complaint before the Diocesan Tribunal.

If a complaint or application for a clearance for ministry is settled or
resolved
34.

(1)

The fact that the subject matter of a complaint or application for a
clearance for ministry may be settled or resolved in whole or in part
between the parties affected thereby does not prevent the PSC from
acting under sections 32 or 33 in respect of the subject matter of the
complaint or matter.

(2)

Any term of settlement or resolution referred to in subsection (1)
which purports to prevent or to limit the institution of action
under the preceding section shall be of no effect.

If agreement on facts or recommendation concerning a complaint
35.

(1)

The PSC may agree with the respondent to a complaint for the
submission to the Board or the Review Board of —

This provision is intended to facilitate the early intervention of the PSC in a matter which is
suitable for resolution by an alternative dispute resolution process involving the DPS, the
complainant, the respondent and, in the appropriate case, the Diocesan Bishop. The protocol
would expand on this aspect.
21
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(2)

(a)

a statement of the facts relevant to the complaint; or

(b)

any recommendation proposed to be made by the Board or the
Review Board to the Church authority; or

(c)

both a statement and any recommendation.

The Board or the Review Board may in its discretion proceed on
the basis of the statement of agreed facts and determine any
recommendation to be made to the Church authority, having
regard to but not bound by any proposed recommendation
agreed between the PSC and the respondent to the complaint.

If agreement on facts or determination concerning an application for a
clearance
36.

(1)

(2)

The PSC may agree with an applicant for a clearance for ministry
or clearance for service for the submission to the Board or the
Review Board of —
(a)

a statement of the facts relevant to the application for a
clearance; or

(b)

any proposed determination on that application; or

(c)

both a statement and any proposed determination.

The Board or the Review Board may in its discretion proceed on
the basis of the statement of agreed facts and determine the
application for a clearance, having regard to but not bound by
any proposed determination agreed between the PSC and the
applicant for a clearance.
_____
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PART 3.5 – SUSPENSION
Suspension or standing down or prohibition order or other action where
unacceptable risk
37.

Where after receipt of a complaint about the conduct of a Church
worker and at any time during the progress of a complaint under this
Act, the PSC is satisfied that there is an unacceptable risk of harm to
any person if the respondent remains in his or her present role office or
position pending the outcome of the complaint, the PSC may refer the
matter to the Board or, as the urgency of the matter requires, make a
recommendation direct to the Diocesan Bishop or other Church
authority that pending that outcome—
(a)

the respondent be suspended or stood down from the duties or
functions of any role office or position held by the respondent or
certain of those duties;

(b)

a prohibition order be made against the respondent;

(c)

that the respondent be required to enter into and comply with an
Interim Safety Arrangement or a Safety Plan or Safety Agreement
with the Church authority and the Director acting on behalf of the
PSC, and that, if the respondent fails to do so, after notice from
the Director requiring the respondent to comply–

(c)

(i)

the Diocesan Bishop direct that the minister who has the
cure of souls refuse to admit the respondent to the Holy
Communion or the Lord’s Supper except in circumstances
approved in advance in writing by the Diocesan Bishop; and

(ii)

the Church authority take reasonable steps to prevent the
respondent from having entry or access to premises or
activities of the Church either generally or in a specified
location or circumstances, except to be admitted to the Holy
Communion or the Lord’s Supper in circumstances approved in
advance in writing by the Diocesan Bishop; or

the respondent be required to enter into a Safety Agreement with
the Church authority, failing which he or she be excluded from
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entry or access to premises or activities of the Church either
generally or in a specified location or circumstances; 22 or
(d)

such other action be taken as may be thought fit.

Respondent to be given notice
38.

Before—
(a)

making a recommendation pursuant to the preceding section; or

(b)

referring the matter to the Board—

the PSC must give the respondent notice that grounds exist for the PSC
being satisfied under the preceding paragraph that there is an
unacceptable risk of harm and in that notice —
(c)

specify the grounds;

(d)

give details of the proposed recommendation; and

(e)

request the respondent to show cause in writing within 7 days
why the recommendation should not be made.

No reference on notice where immediate unacceptable risk
39.

The provisions of the preceding section and section 41 shall not apply
if the PSC is satisfied that there is an immediate unacceptable risk of
harm to any person if the respondent remains in his or her present role
office or position.

Referral to the Board
40.

22

Where the PSC is satisfied that there is an immediate unacceptable risk
of harm to any person if the respondent remains in his or her present
role office or position and makes a recommendation direct to the
Diocesan Bishop or other Church authority pursuant to section 37—
(a)

the PSC must forthwith refer the matter to the Board; and

(b)

the Director must as soon as practicable give the respondent
written notice that—

See the definition of ‘Safety Agreement’ in section 3.
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(i)

the recommendation has been made without notice and
the grounds relied on;

(ii)

the PSC will report the recommendation to the Board and
that the Board will consider whether the recommendation
should stand; and

(iii)

the respondent may advance further submissions to the
Board within a period specified by the Director if he or she
wishes to do so.

PSC or Board to consider respondent’s response
41.

The PSC or the Board (as the case may be) shall consider any response
from the respondent received within the specified time or any further
period allowed, before making a decision on the recommendation to
be made.

Powers of Board if satisfied as to unacceptable risk
42.

If the Board is satisfied that there is an unacceptable risk of harm to any
person if the respondent remains in his or her present role office or
position pending the outcome of the complaint, the Board may after
considering any further response from the respondent within the
period specified in section 40(b)(iii)—
(a)

determine accordingly and make a recommendation to the
relevant Church authority that pending that outcome action be
taken as referred to above in section 37; or

where the PSC has already made a recommendation under section 37—
(b)

affirm or vary that recommendation; or

(c)

set aside that recommendation and make another in substitution
for it.

Matters to be considered by PSC or Board before recommending
43.

Before making a recommendation under this Part, the PSC or the Board
(as the case may be) shall take into account—
(a)

the seriousness of the alleged misconduct;

(b)

the nature of the material to support or negate the allegations;
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(c)

the specific duties of the role office or position held by the Church
worker and their Holy Orders if any;

(d)

the extent to which any person is at risk of harm if a
recommendation for action is not made;

(e)

after consultation with the relevant Church body or its
representative, the effect on the respondent, a relevant Church
body and on the Church in the diocese of acting and of not acting
under this Part; and

(f)

any other allegation of similar conduct previously made to the
PSC or to an equivalent body

and may take into account any other relevant matter.
Criminal charges – Notice of suspension
44.

(1)

If a Church worker has been charged in any jurisdiction in Australia or
elsewhere with a sexual offence or a sexualn offence relating to a child
pornography whether committed within or outside the Diocese, that
person must forthwith stand down from the duties of the role office or
position pending the determination of the charge.

(2)

If the person fails to do so, any relevant Church authority must on
receiving notice of the charge serve on the person a notice of
suspension.

(3)

Upon service of that notice, the person shall be deemed to have been
suspended by the Church authority pending the outcome of the hearing
of the charge.

Suspension by the Church authority
45.

The Church authority to whom a recommendation is made under this
Part must unless a stay is directed under section 90, and is hereby
empowered to give effect to—
(a)

that recommendation of the PSC or the Board or if applicable the
Review Board; or

(b)

any variation or modification of that recommendation, consistent
with the matters taken into account under section 43 and
provided that the substance of that recommendation is
preserved, as the Church authority sees fit.
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Publication of decision
46.

(1)

Subject to subsection (2), the relevant Church authority—
(a)

(b)

(2)

must as soon as practicable release to the persons
referred to in subsection 118(1) and to the public a
written statement disclosing—
(i)

their decision on any recommendation received in
respect of a complaint;

(ii)

the steps to be taken or that have been taken pursuant
to the preceding section to give effect to it; and

(iii)

the reasons for any variation or modification of a
recommendation under the preceding section; and

must soon as practicable provide to the Diocesan Bishop
where he or she is not the Church authority the written
statement referred in the preceding paragraph.

The Church authority must ensure that any information released
to the public is anonymised and redacted so as not to contain
any particulars that identify or are likely to lead to the
identification of—
(a)

the complainant other than the Director;

(b)

any witness other than the respondent or applicant for a
clearance or a witness as to either character or a question
on which expert evidence is given;

(c)

any person against whom a prescribed sexual offence is
alleged to have been committed; or

(d)

the respondent (whether as a witness or otherwise),
unless—
(i)

the Board or the Review Board has already made
public the name of the respondent in the exercise
of its discretion; or otherwise

(ii)

in the discretion of the Church authority, the
disclosure of the identity of that person is necessary
or desirable in the public interest; or

(iii)

a stay has been directed under section 90.
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(3)

Where in relation to any complaint, the Church authority is
both—
(a)

the Diocesan Bishop or other office holder or the Chapter
(as the case may be); and

(b)

the board of the Diocesan Corporation

for the purposes of this section, the relevant Church authority is
the Diocesan Bishop or other office holder or the Chapter (as the
case may be).
Termination of a standing down or suspension
47.

A standing down or suspension or prohibition order made by a Church
authority following a recommendation under this Part or by the Review
Board under Part 5.4 shall be terminated by the Church authority—
(a)

if the PSC terminates the investigation without referring the
matter to the Board; or

(b)

upon the Church authority giving effect to a recommendation of
the Board or the Review Board as the case may be or such a
recommendation as varied or modified by a Church authority
under section 119.

Consequences of suspension, prohibition or voluntary standing down
48.

During a suspension or prohibition pursuant to the provisions of this
Part or during a period when a person voluntarily stands down from a
position while conduct the subject of a complaint is dealt with under
this Act—
(a)

the respondent must comply with the terms of any prohibition
order;

(b)

the respondent is ineligible for appointment to any role office or
position or function covered by any suspension or prohibition
order;

(c)

the relevant Church authority may fill the vacancy caused by any
suspension or prohibition order, or while the respondent is
standing down; and
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(d)

the respondent is entitled to whatever stipend, salary, allowances
and other benefits that he or she would otherwise have received
and which are to be met or reimbursed from funds of the Diocese,
the Parish or other Church body as the case may be.
_____

CHAPTER 4 – CLEARANCES

PART 4.1 – CLEARANCE FOR MINISTRY
Definition
49.

In this Act, “clearance for ministry” means the certificate granted by
the Office of Professional Standards stating that the Church worker is
fit 23 to hold the proposed role office or position for ministry in the
Church whether within or beyond the Diocese (as the case may be) and
whether unconditionally or subject to any condition or restriction and
includes any provisional clearance issued pursuant to a direction of the
Board or Review Board under section 80.

The Uniform Act uses the expression ‘fit’ but could equally have used the expression ‘fit and
proper’. In Hughes and Vale & Anor v State of New South Wales and Ors [No 2] (1955) 93 CLR
127, it was stated at 156: “ ‘Fit’ (or ‘idoneus’) with respect to an office is said to involve three
things, honesty knowledge and ability: ‘honesty to execute it truly, without malice affection or
partiality; knowledge to know what he ought duly to do; and ability as well in estate as in
body, that he may intend and execute his office, when need is, diligently, and not for
impotency or poverty neglect it.” In Australian Broadcasting Tribunal v Bond [1009] 170 CLR
321, it was stated at 380 “The expression "fit and proper person", standing alone, carries no
precise meaning. It takes its meaning from its context, from the activities in which the person
is or will be engaged and the ends to be served by those activities. The concept of "fit and
proper" cannot be entirely divorced from the conduct of the person who is or will be
engaging in those activities. However, depending on the nature of the activities, the question
may be whether improper conduct has occurred, whether it is likely to occur, whether it can
be assumed that it will not occur, or whether the general community will have confidence that
it will not occur. The list is not exhaustive but it does indicate that, in certain contexts,
character (because it provides indication of likely future conduct) or reputation (because it
provides indication of public perception as to likely future conduct) may be sufficient to
ground a finding that a person is not fit and proper to undertake the activities in question.”
23
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Church worker to obtain clearance for ministry
50.

A Church worker who intends to engage in ministry either within or
beyond the Diocese is eligible to apply for a clearance for ministry in
the prescribed form to the Office of Professional Standards. 24

51.

The Director, the PSC and the Office of Professional Standards must
deal with the application in accordance with this Act and any applicable
protocol.

Condition of eligibility for clearance for ministry
52.

Subject to section 80, it shall be a condition of eligibility for a clearance
for ministry within or beyond the Diocese that the Church worker is fit
to hold the proposed role office or position in the Church whether
unconditionally or subject to any condition or restriction.

Determination by the Director
53.

(1)

If to the best of his or her knowledge information or belief, the
Director is of the opinion—
(a)

in the case of an applicant for a clearance for ministry
within the Diocese, that the applicant is unconditionally fit
for the proposed role office or position; or

(b)

in the case of an applicant for a clearance for ministry
outside the Diocese, that the applicant is unconditionally
fit for ministry—

the Director shall determine accordingly and the Office of
Professional Standards must grant to the applicant a clearance for
ministry.
(2)

Otherwise the Director must refer the application to the PSC.

Determination by the PSC

24

‘ministry’ is defined. See s3.
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54.

(1)

If on that referral, to the best of its knowledge information or
belief, the PSC is of the opinion—
(a)

in the case of an applicant for a clearance for ministry
within the Diocese, that the applicant is unconditionally fit
for the proposed role office or position; or

(b)

in the case of an applicant for a clearance for ministry
outside the Diocese, that the applicant is unconditionally
fit for ministry—

the PSC shall determine accordingly and the Office of Professional
Standards must grant to the applicant a clearance for ministry.
(2)

Otherwise the PSC must deal with the application in accordance
with this Act and subject to section 69.

Certificate of the PSC as to fitness by ministry
55.

A certificate of the Office of Professional Standards stating that a
Church worker is fit for ministry in a particular role office or position
shall be conclusive evidence of the fitness of the person for that
ministry.

Duration of clearance for ministry
56.

(1)

A clearance for ministry granted under this Act is in force from the
date specified in it until the earlier of—
(a)

the specified expiry date being not greater than 5 years; and

(b)

the resignation or retirement of the person from the role office
or position

unless it is sooner suspended or cancelled by the Office of Professional
Standards pursuant to a direction of the Board or the Review Board.
(2)

25
26

If an application for the renewal of a clearance for ministry granted for
a specified term of 5 years has been lodged within 6 months 25 prior to
the expiration of that term but has not been finally determined before
that expiration, the clearance for ministry remains in force, unless
suspended or cancelled sooner, until the application has been finally
determined 26.

Cf s19, Working with Children Act 2005.
Cf s2.4.5 Legal Profession Act 2004
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(3)

(4)

For the purposes of subsection (2), an application is finally
determined—
(a)

by the renewal of the clearance for ministry; or

(b)

by the exhaustion of all rights of review in relation to a decision
to refuse to renew the clearance for ministry.

The Office of Professional Standards must and is hereby empowered
to give effect to, in relation to a clearance for ministry, any
determination recommendation or direction of —
(a)

the Board or the Review Board; or

(b)

the Episcopal Standards Board or Episcopal Standards Review
Board pursuant to the Episcopal Standards (Child Protection)
Canon 2017.

Prohibition on ministry without clearance for ministry
57.

(1)

A Church worker appointed or elected to hold any role office or
position for ministry in the Diocese—
(a)

(b)

(2)

(3)

must not engage in that ministry without—
(i)

a clearance for ministry for that role office or
position 27; and

(ii)

the licence, permission to officiate or other written
authority of the Diocesan Bishop; and

must comply with any condition or restriction specified in the
clearance for ministry or imposed by the Diocesan Bishop in
the licence, permission to officiate or other written authority.

A wilful or reckless failure to comply with a requirement of subsection
(1) renders the Church worker liable to be dealt with for misconduct
under this Act.
The role office or position for ministry in the Diocese of a person
whose clearance for ministry is cancelled by the Office of
Professional Standards on the direction of the Board or on review, the
Review Board becomes vacant upon that cancellation.

The intention is that each time a Church worker in ministry intends to transfer to or take up
a new role office or position in the Diocese they must apply for and obtain a clearance for
that ministry.
27
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Diocesan Bishop’s discretion regarding ministry
58.

(1)

Subject to the prior grant of a clearance for ministry to a person,
the Diocesan Bishop may in his or her discretion grant or refuse
the person the licence, permission to officiate or other relevant
authority as the case may be of the Diocesan Bishop to engage
in ministry, whether unconditionally or subject to any condition
or restriction endorsed on the same.

(2)

A condition or restriction specified in the clearance for ministry
shall be taken to form part of any licence, permission to officiate
or other relevant authority and the Diocesan Bishop must
incorporate the same in the licence, permission to officiate or
other relevant authority.

PART 4.2 – CLEARANCE FOR SERVICE
Definitions
59.

(1)

In this Act, “clearance for service” means the certificate
granted by the Office of Professional Standards that the Church
worker is fit to hold the proposedeach specified role office or
position (whether specified by class or otherwise) for service in
the Church other than for ministry whether unconditionally or
subject to any condition or restriction.

(2)

In this Part, a “prescribed role office or position” means any role
office or position for service in the Church other than for ministry
that—

(a)

falls within a class from time to time prescribed by the Diocesan
Bishop-in-Council; or

(b)

involves in substance the duties inherent in the description of that
class.
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Who may or must apply for a clearance for service
60.

(1)

A Church worker is eligible to apply for a clearance for service to
the Office of Professional Standards.

(2)

A Church worker appointed or elected to any prescribed role office or
position must apply to the Office of Professional Standards for a
clearance for service—

(3)

61.

(a)

no later than 30 days following their appointment or
election, as the case may be; or

(b)

if the role office or position is prescribed after the
appointment of the Church worker, no later than 30 days
following written notice from the Director to the person
of that prescription.

A Church worker is exempt from having to apply for a clearance for
service if they already hold–
(a)

a clearance for service for any class of roles offices or
positions that include the one to which the person has
been elected or appointed; or

(b)

a clearance for ministry for any role office or position.

(34)

Nothing in this section precludes a Church authority in his or her or its
discretion from requiring in writing as a condition of any appointment
that a person whose role office or position does not otherwise fall
within a class referred to above in subsection (2) of the preceding
section apply for and obtain a clearance for service 28.

(45)

Any application for a clearance for service must be in or to the effect
of the prescribed form.

The Director, the PSC and the Office of Professional Standards must
deal with the application in accordance with this Act and any applicable
protocol.

This reserves some discretion to the Archbishop/Bishop, the Dean or the incumbent or
priest in charge (as the case may be) to determine in the case of a particular role office or
description not already prescribed that a person should apply for a clearance in the interests
of protecting those with whom the person may engage or for other good reason.
28
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Condition of eligibility for clearance for service
62.

It shall be a condition of eligibility for a clearance for service within the
Diocese that the Church worker is fit to hold each specified the
proposed role office or position in the Church whether unconditionally
or subject to any condition or restriction.

Determination by the Director
63.

(1)

If to the best of his or her knowledge information or belief, the
Director is of the opinion that the applicant is unconditionally fit
for the proposed role office or position, the Director shall
determine accordingly and the Office of Professional Standards
must grant to the applicant a clearance for service.

(2)

Otherwise the Director must refer the application to the PSC.

Determination by the PSC
64.

(1)

If on that referral, to the best of its knowledge information or
belief, the PSC is of the opinion that the applicant is
unconditionally fit for each specified the proposed role office or
position, the PSC shall determine accordingly and the Office of
Professional Standards must grant to the applicant a clearance
for ministry.

(2)

Otherwise the PSC must deal with the application in accordance
with this Act and subject to section 69.

Certificate as to fitness for service
65.

A certificate of the Office of Professional Standards stating that a
Church worker is fit for service in each specified a particular role office
or position shall be conclusive evidence of the fitness of the person for
that service.
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Duration of clearance for service
A clearance for service granted under this Act is in force for the
period specified in the clearance being not greater than 5 years
from the date specified in itof the clearance until the earlier of—

66.

(1)

(a)

the specified expiry date being not greater than 5 years; and

(b)

the resignation or retirement of the person from the role office or position,
unless it is sooner suspended or cancelled by the Office of Professional
Standards pursuant to a direction of the Board or the Review Board.
(2)

(3)

If an application for the renewal of a clearance for service granted for
a specified term of 5 years has been lodged within 6 months 29 prior to
the expiration of that term but has not been finally determined before
the expiration of that period, the clearance for service remains in force,
unless suspended or cancelled sooner, until the application has been
finally determined.
For the purposes of subsection (2), an application is finally
determined—
(a)
(b)

(4)

by the renewal of the clearance for service; or
by the exhaustion of all rights of review in relation to a decision
to refuse to renew the clearance for service.

The Office of Professional Standards must and is hereby empowered
to give effect to any determination, recommendation or direction of the
Board or the Review Board in relation to a clearance for service.

Prohibition on service without a clearance
67.

29

(1)

If a Church worker—
(a)

fails to apply for a clearance for service for a prescribed role
office of position in compliance with section 60(2) and that
default continues for more than 21 days after written
request to the person by the Director to do so; or

(b)

has been refused a clearance for service for a role office or
position, whether or not prescribed, by the Office of
Professional Standards on the direction of the Board or on
review, the Review Board; or

Cf s19, Working with Children Act 2005.
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(c)

has his or her clearance for service cancelled by the Office of
Professional Standards on the direction of the Board or on
review, the Review Board

then—

(2)

(3)

(d)

the Church worker must not engage or continue to engage in
that service; and

(e)

the role office or position of that Church worker becomes
vacant.

A Church worker who has been granted a clearance for service
subject to any condition or restriction specified in the clearance
or in the instrument of appointment must comply with that
condition or restriction.
A wilful or reckless failure to comply with a requirement of subsection
(1) or (2) renders the Church worker liable to be dealt with for
misconduct under this Act.

_____

48
100
102

Professional Standards Uniform Act 2016

PART 4.3 – CLEARANCE FOR PARTICIPATION
Purpose of the Part
67A.

The purpose of this Part is to regulate the participation in the life of any parish
of a Person of Concern.

Definition of clearance for participation
67B.

In this Act, unless the context otherwise requires, “clearance for
participation” means a clearance for participation granted under this Act. 30

Definition of Person of Concern
67C. Unless the context requires otherwise, a Person of Concern is a person whose
presence may constitute an unacceptable risk of harm to any person engaged
in the activities of the parish as a result of sexual abuse or physical abuse and
includes one or more of the following:

30

(a)

a person who has pleaded guilty to, has been convicted of, or has
admitted to having committed, a sexual offence or other offence against
the person;

(b)

a person who is currently charged with a sexual offence or other offence
against the person;

(c)

a person who has been disciplined or had other action taken against them
under a disciplinary or professional standards process of the Church or
another organization because of sexual abuse or physical abuse, or who
has been refused ordination, employment or appointment in the Church
or another organization because of an adverse risk assessment arising
from sexual abuse or physical abuse;

(d)

a person who, as a result of sexual abuse or physical abuse, has received
an adverse risk assessment from a professional with appropriate
qualifications and experience in accordance with the requirements of
another church or a statutory authority;

(e)

a person who has received or is receiving treatment for disordered
sexual behaviour;

(f)

any other person within a class of persons prescribed from time to time
by the Diocesan Bishop in Council.

Other terms used in this Part and elsewhere are defined in s3(1).
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Duties of the Director
67D. If the Director receives a report under section 17(2) or otherwise becomes
aware that a Person of Concern is participating or wishes to participate in the
life of a parish, the Director must –
(a)

determine in their preliminary assessment–
(i)

whether the person is a Person of Concern;

(ii)

whether the person may constitute an unacceptable risk of harm
to any person engaged in the activities of a parish if, pending any
process of assessment, the Person of Concern participates or
continues to participate in the life of the parish; and

(iii)

whether the PSC should by resolution declare the person a
prescribed Person of Concern and by force of section 67H
require the person to apply for a clearance for participation in the
life of the parish and a National Police Check;

(b)

report on that preliminary assessment to the PSC; and

(c)

otherwise act in accordance with any protocol made under this Act.

Director to determine Interim Safety Arrangement
67E.

(1)

After consultation with the vicar and churchwardens of the parish, the
Director may determine an Interim Safety Arrangement pending
determination by the PSC as to whether the Person of Concern may
participate in the life of the parish.

(2)

An Interim Safety Arrangement must be in writing and specify either–
(a)

the interim conditions for participation of the Person of Concern
in the life of the parish; or

(b)

that the Person of Concern must abstain from that participation.

PSC to consider the matter
67F.

The PSC must consider the report of the Director under section 67D and any
submission from the Person of Concern given within the time allowed by the
Director.

PSC may declare a prescribed Person of Concern
67G.

The PSC may in its absolute discretion by resolution declare that a Person of
Concern is a prescribed Person of Concern for the purposes of this Act.

A prescribed Person of Concern must make application
50
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67H.

(1)

A person declared to be a prescribed Person of Concern under section
67G must–
(a)

apply to the Office of Professional Standards for a clearance
for participation; and

(b)

apply for a national Police Check at the expense of the
Diocesan Corporation—

no later than 14 days following written notice from the Director which
specifies the requirement to make those applications and which has
been sent to the person.
(2)

Any application for a clearance for participation must be in or to the
effect of the prescribed form.

How application is to be dealt with
67I.

The Director, the PSC and the Office of Professional Standards must deal with
an application under s 67H in accordance with this Act and any applicable
protocol

Condition of eligibility for clearance for participation
67J.

It shall be a condition of eligibility for the grant of a clearance for
participation that the Person of Concern does not constitute an unacceptable
risk of harm to any person engaged in the activities of the parish whether
unconditionally or subject to a satisfactory Safety Plan or Safety Agreement or
other condition or restriction.

Determination by the PSC in favour of the Person of Concern
67K.

If to the best of its knowledge information or belief, the PSC is of the opinion
that the applicant does not constitute an unacceptable risk of harm to any
person engaged in the activities of the parish, the PSC must determine
accordingly and the Office of Professional Standards must grant to the
applicant a clearance for participation.

Determination by the PSC adverse to the Person of Concern
67L.

If the PSC is of the opinion that the applicant –
(a)

does constitute an unacceptable risk of harm to a person
engaged in the activities of the parish; or

(b)

that without a satisfactory Safety Plan or Safety Agreement or
other condition or restriction, the applicant would constitute an
unacceptable risk of harm to any person engaged in the
activities of the parish—
51
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the PSC must determine that the application for a clearance for participation—
(c)

be refused, or

(d)

be granted subject to a satisfactory Safety Plan or Safety
Agreement or other condition or restriction

and the Office of Professional Standards must refuse or grant the
clearance for participation accordingly.
Powers of the PSC
67M. The PSC may on any application for a clearance for participation or in
relation to any complaint against a Person of Concern–
(a)

determine whether a Person of Concern may participate in the
life of the parish or any other parish and if so on what if any
condition or restriction in a Safety Plan or Safety Agreement or
otherwise;

(b)

as a condition of granting a clearance for participation, approve
a Safety Agreement in relation to the Person of Concern
between that person, a relevant Church authority and the
Director on behalf of the PSC regulating how that person may
participate in the life of the parish and for that purpose have
entry and access to the premises and activities of the parish;

(c)

as a condition of granting a clearance for participation, approve
a Safety Plan only where the Person of Concern has an
intellectual or other disability that prevents the person from
giving informed consent to a Safety Agreement;

(d)

determine whether a Safety Plan or a Safety Agreement should
be varied or terminated and if so on what conditions;

(e)

determine whether the operation and arrangements of any
Parish Accountability Group should be varied and if so how;

(f)

exercise its powers under section 37 in relation to the Person of
Concern.

Terms of Safety Agreement or Safety Plan
67N.

A Safety Agreement or a Safety Plan must state at least–
(a)

any condition or restriction on participation by the Person of
Concern in the life of the parish that the PSC may determine ;

(b)

any additional conditions, such as an obligation to undertake
child protection training, as may be seen fit;
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(c)

a restriction on participating in the life of any parish other than
the specified parish without a clearance for participation;

(d)

the consequences of any breach of the Safety Agreement or
Safety Plan by the Person of Concern;

(e)

what information should be released to whom; and

(f)

a process for advising a new vicar and new churchwardens in
the parish of the existence and terms of the Safety Agreement
or Safety Plan.

PSC may refer to the Board
67O.

The PSC may on any application for a clearance for participation or in
relation to any complaint against a Person of Concern determine to
refer the application or complaint to the Board under section 69 on the
happening of any of the following events–
(a)

if the PSC has made a determination under paragraph (a) or (b)
or (c) of section 67M and the Person of Concern has by written
notice to the Director objected to the same within 21 days from
the date of the determination;

(b)

if a Person of Concern has breached a condition of an Interim
Safety Arrangement or a Safety Plan or a Safety Agreement or
any variation of the same and has failed to remedy the same
within 7 days from written notice from the Director notifying
the breach;

(c)

if a Person of Concern is prohibited by the provisions of
section 67Q from participating or continuing to participate in
the life of a parish or any other parish and in contravention of
that prohibition participates or continues to participate in the
life of the parish or any other parish;

(d)

if the Church authority has breached a condition of an Interim
Safety Arrangement or a Safety Agreement or Safety Plan or
any variation of the same and has failed to remedy the same
within 7 days from written notice from the Director notifying
the breach;

(e)

the PSC determines for other good reason, the complaint or
matter should be referred to the Board.
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Duration of clearance for participation
67P.

(1)

A clearance for participation granted under this Act is in force from
the date specified in it until the earlier of—
(a)

the specified expiry date being not greater than 5 years; and

(b)

the cessation of their participation in the life of the parish—

unless it is sooner suspended or cancelled by the Office of Professional
Standards pursuant to a direction of the Board or the Review Board.
(2)

If an application for the renewal of a clearance for participation granted
for a specified term of years has been lodged within 6 months 31 prior
to the expiration of that term but has not been finally determined before
the expiration of that period, the clearance for participation remains in
force, unless suspended or cancelled sooner, until the application has
been finally determined.

(3)

For the purposes of subsection (2), an application is finally
determined—

(4)

(a)

by the renewal of the clearance for participation; or

(b)

by the exhaustion of all rights of review in relation to a decision
to refuse to renew the clearance for participation.

The Director, the PSC and the Office of Professional Standards must
and is hereby empowered to give effect to any determination,
recommendation or direction of the Board or the Review Board in
relation to a clearance for participation.

Prohibition on participation without a clearance
67Q.

31

(1)

If a prescribed Person of Concern—
(a)

has failed to apply for a clearance for participation in relation
to a parish and for a national Police Check in compliance with
section 67H and that default continues for more than 7 days
after written notice of that default from the Director requiring
the person to remedy the same; or

(b)

has been refused a clearance for participation by the PSC and
has not by written notice to the Director objected to the same
within 21 days from the date of the determination; or

(c)

has been refused a clearance for participation by the PSC on
the direction of the Board or on review, the Review Board; or

Cf s19, Working with Children Act 2005 (Vic).
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(d)

has had his or her clearance for participation cancelled by the
PSC on the direction of the Board or on review, the Review
Board

then—
(e)

the prescribed Person of Concern must not participate or
continue to participate in the life of that parish or any other
parish except to be admitted to the Holy Communion or the
Lord’s Supper in circumstances approved in advance in writing
by the Diocesan Bishop. 32

(2)

A prescribed Person of Concern who has been granted a clearance for
participation subject to any condition or restriction specified in the
clearance for participation or otherwise must comply with that
condition or restriction.

(3)

A wilful or reckless failure to comply with a requirement of subsection
(1) or (2) renders the prescribed Person of Concern liable to be dealt
with for misconduct under this Act as if a Church worker.

Parish Accountability Group
67R.

32

(1)

The vicar and churchwardens of the parish may appoint members of
the Church or other persons with appropriate qualifications and
experience to a Parish Accountability Group after consultation with the
Person of Concern and the Director.

(2)

The functions of the Parish Accountability Group are to–
(a)

monitor compliance with any obligations under the Safety
Agreement or Safety Plan on the part of the Person of Concern
or other person obligated;

(b)

hold the Person of Concern accountable for the performance of
their obligations under the same;

(c)

support and help the Person of Concern manage their personal
risks and behaviour to the extent necessary or desirable
according to their level of risk, their offending history and the
information gathered.

(3)

It is not a function of the Parish Accountability Group to provide
pastoral support to the Person of Concern.

(4)

A member of the Parish Accountability Group must notify as soon as
practicable the vicar or a churchwarden if they know or reasonably

Holy Communion Canon 2001
55
107
109

Professional Standards Uniform Act 2016

suspect that the Person of Concern has breached a condition of the
Safety Agreement or Safety Plan.
Duties of the Church authority
67S.

(1)

If a Church authority in relation to a prescribed Person of Concern in
any parish has received written notice from the Director of any of the
matters in paragraphs (a), (b), (c) and (d) of section 67Q, the Church
authority must subject to subsection (2) take all reasonable steps to
prevent the prescribed Person of Concern from having entry or access
to premises or activities of the Church either generally or in a specified
location or circumstances, except to be admitted to the Holy
Communion or the Lord’s Supper in circumstances approved in
advance in writing by the Diocesan Bishop.

(2)

The Church authority who is in Holy Orders may admit the Person of
Concern to the Holy Communion or the Lord’s Supper in
circumstances approved in advance in writing by the Diocesan Bishop.

(3)

The Church authority must comply with any requirement under section
119 in relation to any recommendation of the Board or if applicable the
Review Board about a Person of Concern.

(4)

A wilful or reckless failure to comply with a requirement of this section
renders the Church authority liable to be dealt with for misconduct under
this Act.

(5)

Subsection (4) does not apply to the Diocesan Bishop. 33

The Diocesan Bishop is not within the definition of a Church worker – see the definition of
Church worker in schedule 1.
33
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CHAPTER 5 – DETERMINATIONS

PART 5.1 – REFERRAL OF A COMPLAINT OR MATTER TO THE BOARD
Definition of misconduct
68.

In this and the following Part, unless the context otherwise requires, a
reference to misconduct means conduct as described in any of
paragraphs (a) to (n) (both inclusive) of section 5.

PSC must refer certain matters to the Board
69.

After investigation of a complaint or other matter in accordance with
Part 3.3 of this Act or under a corresponding provision of an ordinance
of another diocese or after investigation of an application for a
clearance for ministry, where the PSC or equivalent body has formed
the opinion that—
(a)

the alleged conduct of the respondent Church worker if
established would call into question whether—
(i)

the Church worker is unfit, whether temporarily or
permanently, to hold now or in the future a particular or
any role office or position in the Church or to be or remain
in Holy Orders or in the employment of a Church body; or

(ii)

in the exercise of a church worker’s role office or position
or in the performance of any function now or in the future,
the Church worker should be subject to any condition or
restriction; or

(b)

in connection with an application by a Church worker for a
clearance for ministry or a clearance for service, by reason of
misconduct the church worker may not be fit for ministry in the
Church either generally or to hold a proposed role office or
position in the Church or may be fit subject to any condition or
restriction; or

(c)

in connection with an application by a Person of Concern for a
clearance for participation or a complaint against such a person,
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the Person of Concern constitutes an unacceptable risk of harm
to any person and any of the events in paragraph (e) of section
67G have occurred, unless the PSC has determined under
section 27 that the matter can be dealt with other than by
referral to the Board

the PSC must subject to section 27 refer the complaint or other matter, and an
equivalent body may refer the complaint or other matter, to the Board
or if it is more appropriate, to an equivalent body which has
jurisdiction.
A deceased Church worker
70.

After investigation in accordance with Part 3.3 of this Act of a complaint
of misconduct against a Church worker who is deceased, unless the
complaint has been dismissed or otherwise dealt with under section 27
or should be dismissed or otherwise dealt with under that section, the
PSC must refer the complaint to the Board or may refer the matter to
an equivalent body if it is appropriate.
Note: The PSC can expedite the referral to the Board of a complaint against a
Church worker who is deceased and it is open to the Board, constituted

by a single member or by 3 members to make a determination.
_____

PART 5.2 – PROCEDURE FOR REFERRAL
How PSC to refer matters
71.

(1)

(2)

The PSC must refer the complaint or other matter to the Board
by delivering to the Secretary of the Board a written report
setting out—
(a)

a statement of any allegations of misconduct made
against the Church worker; and

(b)

its investigation and opinion under section 69; and

The report must be signed by a member of the referring body.
58
110
112

Professional Standards Uniform Act 2016

Documents and materials to be delivered to the complainant and the
respondent or applicant
72.

Within 14 days of the date of the referral of a complaint or other
matter to the Board, the PSC must cause to be delivered to the
complainant and the respondent or applicant for a clearance for
ministry (as the case may be) a copy of the written report.

The role of the PSC on the reference
73.

The PSC as a party to the proceeding has the carriage of the complaint
or other matter before the Board and has the following particular
functions—
(a)

(b)

to present to the Board—
(i)

the evidence on which it relies relevant to the reference;

(ii)

any findings on material questions of fact and
recommendations it proposes that the Board should
make; and

(iii)

any submissions in support; and

to appear by an authorized representative at any hearing of the
Board to assist the Board in its enquiry into the reference.

If Church worker resigns from or fails to take up office or abstains from
participation
74.

If before a complaint or other matter is determined after a complaint or
matter is referred to the Board, the respondent resigns from or fails to
take up his or her role office or position or abstains from participation
in the process by which the complaint or other matter is dealt with
under this Act, the Board may continue to enquire into and determine
the complaint or matter, notwithstanding that resignation or failure or
abstention.
_____

59
111
113

Professional Standards Uniform Act 2016

PART 5.3 – DETERMINATION OF A COMPLAINT OR MATTER BY THE
BOARD
Note:
This Part deals with both where the Church worker is still in
service and where he or she is deceased.
Unfitness
75.

Without limiting what constitutes unfitness as provided in this Part, a
Church worker is to be regarded as unfit, whether temporarily or
permanently, to hold any particular or any role office or position if the
person, in continuing to hold the role office or position constitutes on
the balance of probabilities an unacceptable risk of harm to any person.

Enquiry on a complaint
76.

(1)

(2)

On the referral to the Board of a complaint, the Board must
enquire into and determine—
(a)

whether the respondent Church worker 34 did commit any
alleged misconduct; and

(b)

unless the Church worker is deceased, whether—
(i)

the Church worker is unfit, whether for a specified
limited period or permanently, to hold a particular
or any role office or position in the Church or to be
or remain in Holy Orders or in the employment of a
Church body; or

(ii)

in the exercise of that person’s role office or position
or in the performance of any function, the
respondent should be subject to any condition or
restriction.

On the referral of a complaint to an equivalent body to the
Board, that equivalent body shall deal with the complaint in
accordance with the provisions of any canon or ordinance
governing the powers and functions of that equivalent body.

The definition of Church worker includes a person who previously had a role office or
position in the Church but does not now have one.
34
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Determinations
77.

(1)

If the Board is satisfied that the respondent did commit any
alleged misconduct and that—
(a)

the respondent is unfit, whether temporarily or permanently,
then or in the future to hold a particular or any role office
or position in the Church or to be or remain in Holy Orders
or in the employment of a Church body; or

(b)

in the exercise of the respondent’s role office or position
or in the performance of any function, that person should
be subject to any condition or restriction

the Board must make a determination as to each of the matters
in the preceding section and exercise the further powers referred
to in this Part.
(2)

If the Board is satisfied that a deceased Church worker did
commit any alleged misconduct, the Board may make a
determination to that effect and may make any
recommendation under subsection (2) of the following section.

Recommendations
78.

(1)

Subject to subsection (2), the Board may recommend to the
Church authority any one or more of the following—
(a)

that the respondent be suspended from any role office or
position or from performing any function as the case may
be for such period recommended by the Board;

(b)

that the licence or authority of the respondent be revoked;

(c)

that the respondent’s contract of employment (if any) be
terminated;

(d)

that the respondent cease to hold any role office or
position then held;

(e)

that a prohibition order be made in terms specified by the
Board;

(f)

that the respondent’s holding of any role office or position
or the performance of any function as the case may be,
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shall be subject to any condition or restriction as the Board
may specify;
(g)

that the respondent as a Person of Concern be required to
enter into and comply with a Safety Plan or Safety
Agreement with the Church authority and the Director
acting on behalf of the PSC, and that, if the respondent fails
to do so, after notice from the Director requiring the
respondent to comply–
(i)

the Diocesan Bishop direct that the minister who
has the cure of souls refuse to admit the respondent
to the Holy Communion or the Lord’s Supper except
in circumstances approved in advance in writing by the
Diocesan Bishop; and

(ii)

the Church authority take reasonable steps to
prevent the respondent from having entry or access
to premises or activities of the Church either
generally or in a specified location or circumstances,
except to be admitted to the Holy Communion or the
Lord’s Supper in circumstances approved in advance in
writing by the Diocesan Bishop;

(g)

that the respondent be required to enter into a Safety
Agreement with the Church authority, failing which he or
she be excluded from entry or access to premises or
activities of the Church either generally or in a specified
location or circumstances;

(h)

that the implementation of a determination shall be
suspended for such period and upon such conditions as
the Board shall specify;

(i)

that the respondent be counselled;

(j)

that a person be appointed to promote a charge against
the respondent before the Diocesan Tribunal or the Special
Tribunal if it has jurisdiction under the Constitution;

(k)

that the respondent be deposed from the exercise of Holy
Orders;

(l)

otherwise as the Board sees fit;
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and may direct the Office of Professional Standards to cancel or
suspend respondent’s clearance for ministry for such period as
the Board may specify.
(2)

(3)

The Board may further recommend to the Church authority
without binding it that –
(a)

an apology or other acknowledgement be given to the
complainant or other person affected by the misconduct
found to have been committed by the respondent;

(b)

such other steps of a systemic or process or administrative
nature be implemented by the Church authority as may be
judged worthwhile to prevent or diminish in future the
incidence of misconduct and harm to any person.

Where the Board is satisfied to the required standard of proof
that the respondent has been convicted of a sexual offence relating
to a child committed when a member of the clergy, the Board
must recommend that the respondent be deposed from the
exercise of Holy Orders.

Dismissal or no further action or limited action
79.

(1)

If the Board is not satisfied to the required standard of proof that
the respondent committed any alleged misconduct or if the
Board is satisfied that the complaint is false, vexatious or
misconceived, the Board must determine accordingly and
dismiss the complaint.may–
(a)

dismiss the complaint or matter; or

(b)

take no further action on the complaint or matter; or

(c)

take no further action other than to recommend to the
Church authority any steps that might reduce or eliminate
the risk of misconduct either generally by Church workers
or in relation to the respondent by way of an educational,
training, counselling or mentoring programme or by way
of changes to any protocol, whether diocesan or under
this Act.
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(2)

A recommendation pursuant to paragraph (c) of the preceding
subsection is advisory only and not binding on the Church
authority.

(23)

If the Board is satisfied to the required standard of proof that
the respondent did commit any alleged misconduct but is not
satisfied as to any of the matters in paragraphs (i) and (ii) of
section 69(a), the Board must determine accordingly and take
no further action in relation to the complaint or take no further
action other than to make a recommendation referred to in
subsection (1)(c) of this section.

Dealing with a clearance application
80.

(1)

On the referral to the Board of an application for a clearance for
ministry, if the Board is satisfied that pending the final determination
of the application—
(a)
(b)

the applicant may otherwise lawfully engage in the ministry35;
and
there is no unacceptable risk of harm to any person if a
provisional clearance is granted,

the Board may in its discretion determine that it is so satisfied and direct
that the Office of Professional Standards grant to the applicant a
provisional clearance for ministry, 36 subject to any condition or
restriction, to remain in force until the earlier of—
(c)

the final determination of the application; and

(d)

the resignation or retirement of the person from the role office
or position,

unless it is sooner suspended or cancelled.

35

Under the Working with Children Act 2005 (Vic), a person commits an offence if he or she does not
have a current assessment notice and engages in child-related work knowing it is child-related work
and knows that he or she does not have a current assessment notice or is reckless as to whether he or
she has one: s33.
36
In some cases the Board may take some time to determine an application for a clearance for ministry.
The applicant may hold the required Working with Children Check and pose no risk of harm. In these
circumstances, it could work an injustice if he or she was precluded from working whilst the clearance
process took its course.
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(2)

On the referral to the Board of an application for either a clearance for
ministry or a clearance for service, the Board must enquire into and
determine–
(a)

whether the Church worker did commit any alleged misconduct;
and

(b)

whether—
(i)

the Church worker is unfit, whether for a specified
limited period or permanently, to hold a particular or any
role office or position in the Church or to be or remain in
Holy Orders or in the employment of a Church body; or

(ii)

in the exercise of a church worker’s role office or
position or in the performance of any function, the
Church worker should be subject to any condition or
restriction.

Final determination of a clearance application
81.

If on a final determination of the application, the Board is satisfied that the
respondent did commit any alleged misconduct and that—
(a)

the Church worker is unfit as provided in subsection (2)(b)(i) of the
preceding section; or

(b)

in the exercise of a Church worker’s role, office, licence or position or
in the performance of any function, the Church worker should be subject
to any condition or restriction

the Board may make a determination to that effect and may—
(c)

direct that the Office of Professional Standards refuse the application or
grant the clearance for such period and subject to such condition or
restriction as it may determine; and

(d)

exercise the powers referred to in sections 77 and 82.

Board may adjourn on terms
82.

(1)

The Board may, subject to subsection (2), defer making any
recommendation or direction under the preceding sections and may for
that purpose adjourn any hearing or consideration of any complaint or
application for a clearance for ministry from time to time for a period
or periods not exceeding in the aggregate 24 months, on terms and
conditions that the respondent undertake for a specified period and in
a form approved by the Board to do one or more of the following acts
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or omissions under the supervision of the Director or another person
nominated by the Board—
(a)

stand down from the duties of office or from performing
specified duties;

(b)

undertake counselling from a person approved by the Board;

(c)

submit to periodic medical examination by a person approved by
the Board;

(d)

undertake a specified program of medical treatment or
rehabilitation whether as an outpatient or inpatient;

(e)

provide medical or other evidence requested by the Board to
assist it in deciding on any final recommendation or direction;
and

(f)

perform or refrain from performing some other specified act.

(2)

The Board must first make its determination as to whether the
respondent did commit any alleged misconduct.

(3)

If, within a period specified by the Board, the respondent declines to
give an undertaking in accordance with subsection (1), the Board must
proceed to make a recommendation or direction.

(4)

The Board may take into account the failure of the respondent to
comply with his or her undertaking under subsection (1) in deciding
on any recommendation or direction.

Board may appoint persons to assist inquiry
83.

The Board may, for the purpose of any particular reference, appoint any
expert person or persons, other than the Director, to assist it in
inquiring into (but not determining) a reference as the Board thinks fit.

Level Standard of Proof
84.

(1)

The standard of proof for the Board and the Review Board to
establish an allegation is that of reasonable satisfaction on the
balance of probabilities.

(2)

Each of the Board and the Review Board must in acting as
provided in subsection (1) scrutinize evidence with greater care if
there is a serious allegation to be established, or an inherent
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unlikelihood of an occurrence of a given description or if there are
grave consequences that would flow from a particular finding. 37
Time limit for adjudication – complaint against a Church volunteer
85.

(1)

In a complaint against a Church volunteer or an application for a
clearance by a Church volunteer, the Board must subject to
section 82 make its determination and decision within 60 days
from the date of the reference of the complaint or such further
period as may be authorised in writing by the President of the
Board.

(2)

A determination or recommendation or direction of the Board is
not invalid by reason only of the Board having dealt with the
application beyond 60 days from the date of the application for
review or such further period as may be authorised in writing by
the President of the Board.

Board may seek further information
86

The Board may seek further information from the referring body and
may at any time and from time to time give directions to it as to any
further inquiries or investigation it requires to be carried out for the
purposes of the reference and the referring body shall to the best of its
ability cause such directions to be carried out.

Board to act expeditiously
87.

The Board must deal with a complaint or application for a clearance as
expeditiously as possible.
_____

This the test in Briginshaw v Briginshaw (1938) 60 CLR 336 at 362-363 per Dixon J; see also
Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 110 ALR 449 at 449-450 per Mason CJ,
Brennan, Deane and Gaudron JJ.
37
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PART 5.4 – APPLICATION FOR REVIEW
Interpretation
88.

In this part, “decision” means any finding of fact, determination,
recommendation or direction by the Board under either—
(a)

section 42 but only in respect of a prescribed Church worker
(suspension);

(b)

sections 75 to 79 (both inclusive) (complaint);

(c)

80 and 81 (application for clearance).

Application to Review Board
89.

Where the Board has made any decision, a respondent or applicant for
a clearance aggrieved by it or the PSC may within 30 days from the
date of the decision or such further period as the Review Board may
allow, apply to the Review Board for review of the decision.

Stay
90.

Except in so far as the Board or the Review Board may direct otherwise,
the application for review shall not operate as a stay of the action on
any recommendation or direction of the Board required under this Act.

Documents and material to be delivered following application
91.

Within 14 days of the date of the application to the Review Board or
within 14 days of the date of a document or material coming to
existence, whichever is the later, the Director must cause to be
delivered to the secretary of the Review Board—
(a)

the determination and recommendations or directions of the
Board; and

(b)

every other document held by the Office of Professional
Standards which the Director considers is relevant to the
application for review. 38

Cf Victorian Civil and Administrative Tribunal Act 1998, s49. See s102 for the board’s power
to direct the supply of further documents.

38
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President to determine membership of Review Board
92.

Upon delivery to the secretary of the Review Board of the material
referred to in the preceding section, the President or Deputy President
as the case may be must as soon as possible determine the
membership of the Review Board for the purpose of the application for
review.

Review Board may exercise the powers of the Board
93.

(1)

(2)

The Review Board may exercise all the powers of the Board under
this Act and may—
(a)

affirm the decision under review;

(b)

vary the decision under review;

(c)

set aside the decision under review and make another
decision in substitution for it; or

(d)

set aside the decision under review and remit the matter
for reconsideration by the Board (whether constituted by
the same members or different members) in accordance
with any directions or recommendations of the Review
Board.

Where the Review Board is satisfied to the required standard of
proof that the respondent has been convicted of a sexual offence
relating to a child committed when a member of the clergy, the
Review Board must recommend that the respondent be deposed
from the exercise of Holy Orders.

Review Board to deal with application expeditiously
94.

The Review Board shall deal with the application as expeditiously as
possible and shall consider any further submissions from either the PSC
or the respondent.
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Review Board to deal with application within time limit – Church
volunteers
95.

(1)

In a complaint against a Church volunteer or an application for a
clearance by a Church volunteer, the Review Board must subject
to section 82 deal with the application within 60 days from the
date of the application for review or such further period as may
be authorised in writing by the President of the Review Board.

(2)

The Review Board must consider any further submissions from
the PSC or the respondent.

(3)

A determination or recommendation or direction of the Review
Board is not invalid by reason only of the Review Board having
dealt with the application beyond 60 days from the date of the
application for review or such further period as may be authorised
in writing by the President of the Review Board.

_____
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PART 5.5 - PROCEEDINGS OF THE BOARD AND THE REVIEW BOARD
How to conduct proceedings
96.

In this Part, a reference to ‘the board’ means each of the Board and the
Review Board.

The board to act fairly and not bound by the rules of evidence
97.

The board—
(a)

must act with fairness and according to equity, good conscience,
natural justice and the substantial merits of the case without
regard to technicalities or legal forms; and

(b)

is not bound by the rules of evidence but may inform itself on any
matter in such manner as it thinks fit. 39

Powers of the board
98.

(1)

Subject to this Act and in particular the provisions of the preceding
section, the board—
(a)

may regulate the proceedings of its meetings as it sees fit;

(b)

may conduct its business and any proceedings by video link,
teleconference or by any electronic means of communication;

(c)

may inform itself from the transcript or other record of any
court or tribunal or Royal Commission and may adopt any
findings, and accept as its own, the record of any court or
tribunal or Royal Commission;

(d)

may give any other person to whom notice of the proceedings
is given or who satisfies them that he or she has a proper
interest in the matter a reasonable opportunity to make
submissions to them; and

It may be advisable, depending on the nature of the complaint, for the Board have regard
to and follow, so far as practicable, the procedure and rules under the Criminal Procedure Act
2009 (Vic) applicable to a trial in a criminal proceeding –
(i)
that relates (wholly or partly) to a charge for a sexual offence; or
(ii)
where the complainant in a criminal proceeding was at the time the proceeding
commenced, under the age of 18 years or had a cognitive impairment.
39

The Act leaves it open to the Board to make rules about this if appropriate.
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(e)

is not obliged to hold a hearing at which evidence is adduced
or submissions heard orally; and

(f)

must give reasons for any determination and recommendation
or direction, other than by way of directions in the course of an
application, unless the determination is made by consent of the
respondent and the PSC.

(2)

For the purposes of paragraph (d) of the preceding subsection,
a person is not to be taken to have a proper interest in a matter
by reason simply of being the complainant in the matter. 40

(3)

Subject to the following subsection, the Board must give the PSC
and the respondent a reasonable opportunity to adduce
evidence, to examine or cross-examine witnesses and to make
submissions to the Board.

(4)

Subject to any terms prescribed by regulation, the Board may
stipulate the terms on which the examination or cross
examination of a child or a victim of sexual abuse is to be
conducted.

Board and Review Board may stipulate special procedures in certain cases
98A.

Subject to any terms prescribed by regulation, each of the Board and
the Review Board may stipulate the terms on which the examination or
cross examination of a child or a victim of sexual abuse is to be
conducted and may–
(a)

refuse to permit any questions as to, or admit any evidence of, the
general reputation of the victim of sexual abuse with respect to
chastity;

(b)

refuse to permit a victim of sexual abuse to be cross examined
personally by the respondent;

(c)

may direct that alternative arrangements be made for the giving of
evidence by a victim of sexual abuse, including arrangements—
(i)

permitting the evidence to be given from a place other than the
hearing room by means of closed-circuit television or other

The scheme of the Act is for the PSC and the respondent or applicant for a clearance to be
the parties to the proceeding and to be legally represented if they so choose: cf s103. They
alone may apply for a review of a decision: s89. A complainant is not automatically a party.
40
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facilities that enable communication between that place and the
hearing room;
(ii)

using screens to remove the respondent from the direct line of
vision of the witness;

(iii)

permitting a person, chosen by the witness and approved by the
board for this purpose, to be beside the witness while the
witness is giving evidence, for the purpose of providing
emotional support to the witness;

(iv)

permitting only persons specified by the board to be present
while the witness is giving evidence;

(v)

requiring legal practitioners to be seated while examining or
cross-examining the witness.

Hearing in private
99.

41

(1)

Subject to subsections (2) and (3), any hearing of the board must be
held in private with attendance only by—
(a)

the members of the board;

(b)

the Secretary of the board and any person providing
transcription services;

(c)

the Director and any member of the PSC and any person
representing any of them;

(d)

the respondent and any person representing the respondent;

(e)

a person whom the respondent wishes to have present for the
purpose of providing support to him or her, who is reasonably
available and who is approved by the board to be present 41;

(f)

the complainant;

(g)

a person whom the complainant wishes to have present for the
purpose of providing support to him or her, who is reasonably
available and who is approved by the board to be present;

(h)

any witness while giving evidence;

(i)

any person appointed by the Board to assist under section 83;
and

(j)

any other person to whom notice of the proceedings was given
or who satisfies the board that he or she has a proper interest in
the matter.

To adapt the language of clause 17 of schedule 5 of the Magistrates’ Court Act 1989 (Vic).
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(2)

(3)

The board may direct—
(a)

that the whole or part of a proceeding be held in public; or

(b)

that any other persons or classes of persons specified by it may
be present during the whole or any part of a proceeding.

The board may only make a direction under the preceding subsection if
satisfied that the direction is lawful and in the public interest in the
proper administration of justice.

Review Board not obliged to hold hearing or admit certain evidence
100.

Subject to this Act, the Review Board is not obliged—
(a)

(b)

to hold a hearing at which—
(i)

evidence is adduced, whether by oral examination or signed
statement or statutory declaration; or

(ii)

submissions are heard orally; or

to admit evidence that was not adduced before the Board in relation to
the facts relevant to the complaint or matter unless –
(i)

the evidence could not have been obtained with reasonable
diligence for use at the hearing before the Board; and

(ii)

that there is a high probability that the result would have been
different had it been received at that hearing.

101.

(1)

(a)

hold a preliminary conference with the parties in person or by telephone or
other means; and

(b)

by directions set a procedural timetable for the matter.

101.

As soon as practicable, after being constituted, and after inviting each
of the parties to propose a provisional timetable for the matter, the
board may—

(2)

The board may at any time extend or vary the procedural
timetable. Preliminary conference

(1)

In this section and section 102, a reference to a “presidential member”
means the President or Deputy President or a Senior Member of the
Board or Review Board as the case may be.

(2)

No later than 14 days after a reference of a complaint or other matter
or an application for review (as the case may be) has been received by
the secretary to the board, the board must —
74
126
128

Professional Standards Uniform Act 2016

(3)
(4)

(a)

invite each of the parties to propose a provisional timetable for
the complaint or matter or application for review;

(b)

hold a preliminary conference with the parties in person or by
telephone or other means;

(c)

by directions set a procedural timetable for the matter.

The board may at any time and from time to time extend or vary the
procedural timetable.
For the purpose of this and the following section, subject to subsection
(5), the board may be constituted by a presidential member whether or
not that office holder alone or with others later constitutes the board
determining the complaint or other matter.

(5)

Where the board to determine the complaint or other matter has
been constituted, any directions for the purpose of this section
must be given by the presiding member of the board as so
constituted if that office holder is available.

(6)

If that office holder is unavailable, directions may be given by a
presidential member.

The board may give directions as to documents and conduct of inquiry
102.

The board may at any time and from time to time give directions for—
(a)

the inspection by and supply of copies to the respondent or any
other person of the documents or material relevant to the
reference;

(b)

the service of any witness statements, summary of proposed
evidence, submissions or other documents on which a party may
wish to rely; and

(c)

the conduct of its inquiry into the matter.

and for that purpose the board when constituted by more than one person may
be constituted by the President or Deputy President or Senior Member alone.
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Party may appoint legal representation
103.

The PSC may, and the respondent or applicant for a clearance for
ministry at their own expense may appoint a legal representative to
assist them in the process.

The board may receive written evidence
104.

Without limiting the meaning and effect of sections 97 and 98, the
board may receive a statutory declaration or a signed statement
without the need for the personal attendance of the maker of the
statement and may also in its discretion use video link or
teleconference or other electronic means to receive evidence and
submissions.

The board may rely on decisions of other bodies
105.

In any proceedings before it, where the board is satisfied that the
respondent—
(a)

has been convicted by a court within or outside Australia of an offence
involving conduct as described in any of paragraphs (a) to (i) and (n) of
section 5 (“specified conduct”);

(b)

has been found guilty (without conviction) by a court within or outside
Australia of an offence involving specified conduct;

(c)

has admitted in proceedings before a court or tribunal within or outside
Australia or before the Professional Standards Board or Review Board
of another diocese having engaged in specified conduct;

(d)

has been found by a court or tribunal within or outside Australia to have
engaged in specified conduct; or

(e)

has been disqualified by a court or tribunal within or outside Australia
from professional practice on account of specified conduct,

then, unless there are special extenuating circumstances—
(f)

a certificate, reasons for judgment or other record from the court or
tribunal or board (as the case may be) shall be conclusive evidence that
the respondent engaged in the specified conduct; and

(g)

neither the respondent nor any other party shall be at liberty to call or
give evidence or make submissions for the purpose of calling into
question the conviction or finding of guilt of the respondent or denying
that the respondent engaged in the specified conduct.
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Individual members of the board not to meet with parties
106.

Unless at the direction of the board, a member of the board must not
individually meet with either the complainant or the respondent or any
one acting on their behalf or the PSC to the exclusion of the other
parties while the matter is in progress.

Disclosure and material personal interest
107.

(1)

A member of the board must without delay disclose in writing any
circumstances likely to give rise to justifiable doubts as to his or her
impartiality or independence, as they arise, to the President and the
parties unless he or she has already informed them of the
circumstances.

(2)

Where a member of the board has a material personal interest
or other conflict of interest in a matter before it, the member
shall be disqualified from participating in the matter.

(3)

The opinion of the President of the board or the Deputy President of
the board in the case of the President (as the case may be) as to whether
a member of the board has a material personal interest or other conflict
of interest in a matter shall be conclusive and final and binding.

Medical reports
108.

(1)

The PSC or the board may request a respondent or applicant for
a clearance for ministry or a clearance for service to submit
within a specified time to a medical examination by a person
approved by the PSC or the board (as the case may be) the cost
of which shall be met from church funds of the diocese of the
referring body.

(2)

A respondent or applicant for a clearance is not obliged to comply
with a request of the PSC or the board under the preceding
subsection.

(3)

A copy of the report of an examination under subsection (1) shall
be provided to the respondent or applicant for a clearance and to
the Director, the PSC and the board.
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Determination of Board or Review Board as to fitness conclusive evidence
109.

A determination of the Board or the Review Board as to the fitness of a
Church worker to hold a role office or position for ministry or service
shall be conclusive evidence of the fitness of that person as at that time
to hold the role office or position.

No further action where Diocesan Tribunal unlikely to find respondent
guilty
110.

If the Board or the Review Board is satisfied that there is no reasonable
likelihood that the Diocesan Tribunal would find the respondent guilty
of any offence, the Board or the Review Board shall take no further
action by way of recommending the appointment of a person to lay a
charge against the respondent or otherwise instituting or prosecuting
proceedings by way of charge against the respondent before the
Diocesan Tribunal.

Certain matters not to be inquired into
111.

The board must not, in the course of inquiring into any question—
(a)

inquire into any matter which is or has been the subject of any
formal investigation or enquiry conducted—
(i)

under or pursuant to any provision of the Constitution; or

(ii)

under or pursuant to a Canon of the General Synod, a
Canon or an Ordinance of another diocese relating to the
discipline or professional standards of clergy or Church
workers by a board of enquiry, tribunal or other body—

save to the extent of any fresh evidence that was not reasonably
available during the previous formal investigation or enquiry,
but may take into account the finding of any such formal
investigation or enquiry; or
(b)

inquire into, make any findings in relation to or take into account
any alleged breach of—
(i)

faith of the Church, including the obligation to hold the
faith;
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(ii)

ritual of the Church, including the rites according to the
use of the Church and the obligation to abide by such
use; or

(iii)

ceremonial of the Church, including ceremonial
according to the use of the Church and the obligation to
abide by such use.

Matters for the board to consider
112.

(1)

(2)

(3)

In considering whether the respondent or an applicant for clearance for
ministry or a clearance for service has committed any misconduct, the
board must take into account (a)

the conduct of the Church worker as it finds it to have been,

(b)

any failure of the Church worker to comply with a provision of
this Act;

(c)

any other relevant fact or circumstance including, where a sexual
offence is alleged, the matters in subsection (3); and

(d)

any standards specified in any code of conduct approved under
this Act, whenever the conduct may have occurred.

In making any determination as to unfitness, the board must take into
account—
(a)

the matters set out above in subsection (1);

(b)

the specific duties of the role office or position held or to be held
by the Church worker and their Holy Orders if any;

(c)

the extent to which any person is at risk of harm if the Church
worker is permitted to engage in ministry or service either
absolutely or subject to any condition;

(d)

the conduct of the Church worker as it finds it to have been, both
before and after any misconduct found to have been committed;

(e)

any further material received from the PSC and the respondent
relevant to its consideration;

Experience shows, according to the Victorian Parliament, that—
(a)

people may react differently to sexual offences and there is no
typical, proper or normal response to a sexual offence; and
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(b)

some people may complain immediately to the first person they
see, while others may not complain for some time and others
may never make a complaint; and

(c)

delay in making a complaint in respect of a sexual offence is a
common occurrence. 42

No costs to be awarded
113.

The board has no power to award costs of any matter before it.

Making of rules
114.

(1)

The President of the board may make rules of the board in relation to
the practice and procedure of the board.

(2)

The PSC, the respondent and any other party joined to a
complaint or matter by leave of the board must comply with the
rules of the board (as the case may be) and with any directions
given by the board.

Practice and procedure
115.

Subject to this Act and the relevant rules—
(a)

the practice and procedure of the Board must be as directed by the
presiding member of the Board; and

(b)

the practice and procedure of the Review Board must be as directed by
the presiding member of the Review Board.

Determining questions of law and other questions
116.

42

(1)

In any proceedings of the board—
(a)

any question of law or procedure must be determined by the
presiding member; and

(b)

where the board is constituted by more than one member, any
other question will be determined by majority decision of the
members, and in the case of an equality of votes the opinion of
the presiding member must prevail.

Cf Jury Directions Act 2015 (Vic), s52(4).
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(c)

(2)

If a question of law arises in a proceeding where the board is
constituted other than by the President or Deputy President or
a Senior Member, whether alone or sitting with others—
(i)

the question must be decided by another member of the
Board Panel who is the President or Deputy President
or a Senior Member eligible for appointment as the
President; and

(ii)

for that purpose only, the board in the proceeding is to
be reconstituted to include that other member.

In this section, question of law includes a question of mixed law and
fact.

The board may determine an application despite vacancy
117.

If a member of the board, other than the presiding member, dies or is
for any other reason unable to continue with any matter referred to the
board, the board constituted by the presiding member and the other
member or members may, if the presiding member so determines,
continue and complete the matter.

To whom a copy of the determination and recommendation to be provided.
118.

(1)

(2)

Subject to this section, the board must cause a copy of the
determination, reasons and recommendations or directions
(whether under section 42 or parts 5.3 or 5.4) to be provided
to—
(a)

each relevant Church authority and the Chancellor of the
Diocese, and where the Church authority is not the
Diocesan Bishop, the Diocesan Bishop;

(b)

the complainant, if any;

(c)

the respondent or applicant for a clearance;

(d)

the Director, the Executive Director and the PSC; and

(e)

the Professional Standards Ombudsman.

The board must release to the public as soon as practicable—
(a)

its determination and reasons; and

(b)

the recommendations or directions
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anonymised and redacted as referred to in the following
subsection.
(3)

The board must ensure that any determination, reasons and
recommendations or directions which are released to the public
are anonymised and redacted so as not to contain any
particulars that identify or are likely to lead to the identification 43
of—
(a)

the complainant other than the Director;

(b)

any witness other than the respondent or applicant for a
clearance or a witness as to either character or a question
on which expert evidence is given;

(c)

any person against whom a prescribed sexual offence is
alleged to have been committed; or

(d)

the respondent or applicant for a clearance (whether as a
witness or otherwise), unless—
(i)

in the discretion of the board, the disclosure of the
identity of that person is necessary or desirable in
the public interest; or

(ii)

a stay has been directed under section 90.
_____

This is to ensure that there is no contravention of s4(1A) of the Judicial Proceedings Reports
Act 1958 (Vic) or like provisions in another State or Territory and that otherwise there is no
embarrassment to a complainant or witness.
43
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CHAPTER 6 - IMPLEMENTATION

PART 6.1 - THE DIOCESAN BISHOP OR OTHER CHURCH AUTHORITY
Church authority must give effect to recommendation on a complaint
119.

Subject to section 90, the Diocesan Bishop or other relevant Church
authority, to whom in respect of a Church worker a recommendation
on a complaint under this Act (including a recommendation made by
an equivalent body) is made, must and is hereby empowered to give
effect to—
(a)

a recommendation of the Board or if applicable, the Review Board or
an equivalent body having jurisdiction to make a recommendation to
the Church authority; or

(b)

any variation or modification of that recommendation, consistent with
any facts found by the body making the recommendation and the
substance of the determination made by that body under section 76, as
the Diocesan Bishop or other relevant Church authority sees fit.

Publication of decision of the Church authority on a complaint
120.

(1)

Subject to subsection (2), the relevant Church authority—
(a)

(b)

(2)

must as soon as practicable release to the persons referred to in
section 118(1) and to the public a written statement
disclosing—
(i)

their decision on any recommendation received in
respect of a complaint;

(ii)

the steps to be taken or that have been taken pursuant
to the preceding section to give effect to it; and

(iii)

the reasons for any variation or modification of a
recommendation under the preceding section; and

must as soon as practicable provide to the Diocesan
Bishop where he or she is not the Church authority the
written statement referred in the preceding paragraph.

The Church authority must ensure that any information which is
released to the public is anonymised and redacted so as not to contain
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any particulars that identify or are likely to lead to the identification
of—

(3)

(a)

the complainant other than the Director;

(b)

any witness other than the respondent or applicant for a
clearance or a witness as to either character or a question
on which expert evidence is given;

(c)

any person against whom a prescribed sexual offence is
alleged to have been committed; or

(d)

the respondent (whether as a witness or otherwise),
unless—
(i)

the Board or the Review Board has already made
public the name of the respondent in the exercise
of its discretion; or otherwise

(ii)

in the discretion of the Church authority, the
disclosure of the identity of that person is necessary
or desirable in the public interest.

Where in relation to any complaint, the Church authority is
both—
(i)

the Diocesan Bishop or other office holder or the Chapter
(as the case may be); and

(ii)

the board of the Diocesan Corporation

for the purposes of this section, the relevant Church authority is
the Diocesan Bishop or other office holder or the Chapter (as the
case may be).
The failure without reasonable excuse to comply with a prohibition order or
other matter
121.

The failure of a respondent Church worker without reasonable excuse to
comply with a prohibition order or other requirement given effect to
by the Church authority pursuant to section 119 is both—
(a)

an offence; and

(b)

is a relevant factor in determining the fitness or otherwise of the Church
worker for any role office or position.
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122.

[Original sections 121 and 122 repealed following the enactment of the Holy Orders (Removal
of Exercise of Ministry) Canon 2017]

_____
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CHAPTER 7 - THE STRUCTURE

PART 7.1 – PROFESSIONAL STANDARDS COMMITTEE
Establishment of Professional Standards Committee
123.

There shall be a Professional Standards Committee for the Diocese (PSC).

Appointment of members of Professional Standards committee
124.

The members of the PSC shall be appointed by the Scheme Corporation
and shall hold office on such terms and conditions as may be determined
from time to time by resolution of the Scheme Directors.

Membership of PSC
125.

(1)

The PSC shall have at least 4 members including the chair.

(2)

The membership of the PSC shall be constituted so as collectively
to provide experience and appropriate professional qualifications
in—

(3)

(a)

law;

(b)

the ministry; and

(c)

child protection, investigations, social work, ethics or
counselling.

The PSC shall include at least one person who is not a member of the
Anglican Church of Australia and so far as it is reasonably practicable
shall have at least one man and at least one woman.

Chair of PSC
126.

The chair of the PSC shall be appointed on such terms and conditions as
may be determined from time to time by the Scheme Directors.

Procedures of PSC
127.

(1)

The PSC may meet from time to time as determined by the chair
or a majority of its members and may conduct its business by
telephone or electronic communication.
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(2)

Subject to this Act and any protocol approved under it, the
procedures of the PSC shall be as determined by the PSC.

(3)

A majority of the members shall constitute a quorum.

(4)

The PSC shall act in all things as expeditiously as possible.

Acts and proceedings of PSC validated
128.

An act or proceeding of the PSC is not invalid by reason only of a vacancy
in its membership and, notwithstanding the subsequent discovery of a
defect in the nomination or appointment of a member, any such act or
proceeding is as valid and effectual as if the member had been duly
nominated or appointed.

PSC may be an equivalent body of another diocese.
129.

The members of the PSC may constitute an equivalent body of another
diocese, either generally or for a particular case or matter.

Power of PSC to delegate
130.

(1)

(2)

(3)

Subject to sub-section (2), the PSC may delegate, upon such terms and
conditions as the PSC may approve, any of its powers or functions
under this Act to any person.
The PSC may not delegate its powers under—
(a)

subsection (1);

(b)

Part 3.5 (suspension);

(c)

section 54 (clearance for ministry);

(d)

section 64 (clearance for service); or

(e)

Part 5.1 (referral to Board).

A delegation under this section must be made by instrument in writing
signed by a member of the PSC in accordance with a resolution of the
PSC.
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Powers and duties of PSC
131.

(1)

(2)

Subject to the provisions of this Act, the PSC has the following powers
and duties—
(a)

to implement this Act and, to the extent that the protocol
is not inconsistent with this Act, any protocol and for that
purpose to obtain independent legal advice;

(b)

to receive a complaint against a Church worker and where
appropriate, cause to be investigated the complaint in a
timely and appropriate manner;

(c)

to appoint suitable persons to fulfil the several roles
required to implement any protocol in each particular case;

(d)

where appropriate, to arrange through the Director for the
conciliation or mediation or other method of resolving any
dispute associated with a complaint;

(e)

where appropriate, to recommend to the Board of the
Diocesan Corporation and the Scheme Directors any
changes to any protocol and any other changes to Church
processes, structures and education programmes that
would reduce the risk of misconduct in the Diocese;

(f)

where appropriate or required under any protocol, to refer
any allegation of misconduct in its possession to a member
of a law enforcement, prosecution or child protection
authority of a State or Territory or of the Commonwealth
of Australia to which the allegation is or may be relevant;

(g)

to exercise such other powers and functions as are
conferred on it by this or any other Act or by a protocol.

The power and duty of the PSC to exercise its functions under this Act
arises in respect of—
(a)

conduct wherever it is alleged to have been engaged in by
a Church worker; and

(b)

conduct which is alleged to have occurred within the
Diocese wherever that person involved in the alleged
conduct may reside.
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_____
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PART 7.2
SCHEME CORPORATION AND OFFICE OF PROFESSIONAL STANDARDS
132.

(1)

The Diocesan Corporation must appoint the Scheme
Corporation to provide professional standards services to the
Diocese in accordance with this Act.

(2)

The Scheme Corporation must constitute the Office of
Professional Standards which shall include the following office
holders appointed by the Scheme Corporation by resolution of
its Scheme directors after consultation with the Diocesan
Corporation—
(a)

the Director of Professional Standards;

(b)

the Executive Director;

(c)

the Professional Standards Ombudsman.

PART 7.3 – DIRECTOR OF PROFESSIONAL STANDARDS
Appointment of Director
133.

(1)

There shall be a Director of Professional Standards of the Diocese.

(2)

There may also be a Deputy Director of Professional Standards or
more than one such Deputy.

(3)

The Director, and any Deputy Director, shall be appointed by the
Scheme Corporation and shall hold office on such terms and
conditions as may be determined from time to time by resolution
of the Scheme Directors.

(4)

The Director and any Deputy Director must report to the Executive
Director of the Scheme Corporation.

Appointment of Acting Director
134.

(1)

The Scheme Corporation may appoint an acting Director of
Professional Standards on such terms and conditions as may be
determined by resolution of the Scheme Directors.
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(2)

The Acting Director of Professional Standards may act in that capacity
during the absence of the Director or during a vacancy in the office of
Director.

(3)

An acting Director of Professional Standards when acting in that
capacity is taken to be the Director and has all the powers and functions
of the Director.

Functions of Director
135.

(1)

The Director shall have the following functions—
(a)

to receive any complaint on behalf of the PSC against a
Church worker and any report or notice under this Act
required to be served on the Director;

(b)

to receive any application for a clearance and deal with it
in accordance with this Act and any protocol approved
under it;

(c)

to receive any application for redress and deal with it in
accordance with this Act and any protocol approved under
it;

(d)

in his or her discretion to make a complaint against a
Church worker;

(e)

to manage the implementation of any protocol in respect
of any complaint or application for redress;

(f)

to attend meetings of the PSC;

(g)

to provide a central focus in matters involving personal
ethics and behaviour including advice to a Church
authority about appropriate standards for Church workers
and enforcement;

(h)

to provide or arrange support care or treatment of parties
to the process of any protocol and any person who are
determined in accordance with any protocol to have
suffered harm;

(i)

to advise or arrange advice to any relevant Church
authority or Church body as to—
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(i)

the financial or other needs of a person affected by
alleged misconduct;

(ii)

any legal proceedings, anticipated or existing,
against such Church body or Church authority
arising out of the alleged misconduct of a Church
worker; and

(iii)

how a parish or congregation may best be
supported;

(j)

to provide input into education and vocational training
programs for members of the Diocese, including those
involved in managing or providing pastoral care and other
community services;

(k)

to provide information to each complainant and
respondent and their respective carers about the operation
of this Act and any protocol;

(l)

to keep proper records of complaints, decisions, meetings,
employment screening details, police checks and people
affected by allegations of misconduct;

(m)

to implement and record proper screening processes and
procedures and to ensure that any information obtained is
accurate, easily accessible and in keeping with
contemporary management systems;

(n)

to consult and co-operate regularly with other Directors of
Professional Standards and Church bodies to promote
consistency between them and the Diocesan protection
policies and procedures;

(o)

where required by law or under this Act or any protocol, to
report a matter to the police and in other cases to support
the complainant in making a report to the police and the
relevant State child protection authority; and

(p)

to report to the Scheme Directors and the PSC on any
recommended changes to a protocol and any other
changes to Church processes, structures and education
programmes that would reduce the risk of abuse in a
Diocese.
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(2)

(q)

such specific functions and duties as may be determined
from time to time by the Scheme Directors;

(r)

such other functions and duties as may be provided by this
Act or as may be determined by the Scheme Directors.

The Director and any Deputy Director must act in all things as
expeditiously as possible.

Director may have corresponding capacity for another diocese.
136.

The Director may act in a corresponding capacity for another diocese of
the Church or a participating entity either generally or for a particular
case or matter.

PART 7.4 – EXECUTIVE DIRECTOR
Appointment of Director
137.

(1)

There shall be an Executive Director of the Office of the Professional
Standards.

(2)

The Executive Director is appointed by the Scheme Directors on such
terms and conditions as may be agreed.

Functions of the Executive Director
138.

(1)

The Executive Director shall have the following functions—
(a)

to discharge the functions assigned to that officer under
this Act or any protocol under this Act;

(b)

to oversee the operation of the Office of Professional
Standards;

(c)

to have responsibility for the budget and financial
performance of the Office of Professional Standards; and

(d)

to exercise such other functions as may be determined by
the Scheme Directors.
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PART 7.5 – PROFESSIONAL STANDARDS OMBUDSMAN
Appointment
139.

140.

(1)

There shall be appointed a Professional Standards Ombudsman who
shall be a lay person.

(2)

There may be appointed an acting Professional Standards
Ombudsman.

(1)

The Professional Standards Ombudsman, and any acting Professional
Standards Ombudsman, shall be appointed by the Scheme Corporation
and shall hold office on such terms and conditions as may be
determined from time to time by resolution of the Scheme
Directors.

(2)

The Professional Standards Ombudsman and any acting
Professional Standards Ombudsman must report to the Scheme
Directors.

Functions
141.

(1)

The Professional Standards Ombudsman shall have the following
functions—
(a)

to discharge the functions assigned to that officer under
this Act or any protocol approved under it including
responding to grievances concerning any complaint or
grievance about the operation of this Act or any protocol
approved under it in relation to a complaint or other
matter;

(b)

to keep under scrutiny, by spot audits and otherwise, the
systems in the Diocese for—
(i)

preventing the incidence of misconduct by Church
workers; and

(ii)

responding to and dealing with complaints of
misconduct;

(iii)

responding to and dealing with an application for
redress;
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(iv)

the grant of a clearance for ministry to any Church
workers;

(c)

to report to the Scheme Directors on any recommended
changes to the Protocol and any changes to Church
processes, structures and education programmes that
would reduce the risk of abuse in a Diocese; and

(d)

to exercise such other functions as may be determined by
the Scheme Directors.

Access to files and information
142.

The Professional Standards Ombudsman shall have access to all files of
the Office of Professional Standards and information relevant to any
complaint or matter.

_____

PART 7.6 –PANEL OF INVESTIGATORS
Appointment
143.

(1)

The Executive Director must establish and maintain a panel of
investigators to carry out any investigation under this Act.

(2)

The members of the panel shall be appointed on such terms and
conditions as may be determined from time to time by the
Executive Director.

(3)

A member of the panel need not be a member of the Church.

_____
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PART 7.7 – PROFESSIONAL STANDARDS BOARD
Establishment of Board
144.

There shall be a Professional Standards Board of members constituted
and appointed in accordance with the provisions of this Part.

Board may be an equivalent body
145.

The members of the Board may constitute an equivalent body either
generally or for a particular case or matter.

Function of the Board
146.

Subject to the provisions of this Act the functions of the Board are—
(a)

to make a determination and where appropriate make a
recommendation under section 42 (suspension) of this Act; and

(b)

to enquire into and determine a complaint or matter and make
recommendations or directions under Part 5.3.

Panel of Board members
147.

The member or members of the Board in a particular case shall be
appointed from a panel comprising—
(a)

a President and a Deputy President appointed by the Scheme
Directors, and Senior Members, each of whom shall be or shall
have been either a judicial officer or a practising barrister or
solicitor of at least 10 years’ standing of the Supreme Court of a
State or Territory; and

(b)

at least 9 other persons of whom at least—
(i)

two shall not be members of the Anglican Church of
Australia;

(ii)

two shall be members of the clergy; and

(iii)

five who may or may not be members of the Church,
having professional qualifications and experience —
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(A)

in psychiatry or psychology with current or recent
clinical experience with patients who have been
victims of child abuse or sexual misconduct; or

(B)

in child protection, investigations, social work,
ethics, medicine or counselling.

Appointment of members of Board Panel
148.

(1)

The members of the panel shall be appointed by the Scheme
Corporation by resolution of the Scheme Directors after
consultation with the President of the Board.

(2)

The members of the panel shall hold office on such terms and
conditions as may be determined from time to time by resolution of the
Scheme Directors.

(3)

The members of the panel may constitute or include the members of
an equivalent body either generally or for a particular complaint or
matter.

Filling vacancies in the Board Panel
149.

Any vacancy in the membership of the panel shall be filled by the
Scheme Directors.

Convening a Board
150.

(1)

The member or members of the Board to be convened for any
matter shall be determined by the President or, if there is a
vacancy in the office of President, by the Deputy President.

(2)

For the purpose of any application to the Board, the Board shall consist
of either—
(a)

the President or Deputy President, or a Senior Member who shall
be the presiding member, and one clergy member and at least
one lay member of the panel; or

(b)

at the discretion of the President or Deputy President in a matter
that does not involve sexual abuse, a single member who is either
one of them or a member of the panel of appropriate expertise
and experience.
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(3)

(4)

So far as it is reasonably practicable, the Board consisting of more than
one member shall include at least—
(a)

one man and at least one woman; and

(b)

one person who is not a member of the Church.

For the purposes of this section a vacancy in the office of President
includes a situation in which the President is not able to act because of
a personal interest in a matter, illness or absence from the Diocese.

Note: The intention is to give the President a discretion so as to constitute
the Board in a manner that best suits the nature of the matter to be
considered.
151.

A member of the Board who is not a member of the Church agrees in
acting as a member of the Board to abide by the provisions of this Act.

152.

(1)

Before appointment, a prospective member of the Board must sign
a statement of availability, impartiality and independence in any form
approved by the Scheme Directors.

(2)

The prospective member must disclose in writing to the President of
the Board any circumstances likely to give rise to justifiable doubts as
to his or her impartiality or independence.

Quorum
153.

The quorum for a meeting of the Board consisting of more than one
member shall be a majority of the members of the Board, except where
the Board by its President or Deputy President makes directions under
section 102.

How questions decided by Board
154.

A question before the Board constituted by more than one member
may be decided by a majority of the votes of those present and voting
and in the case of an equality of votes, the opinion of the presiding
member shall prevail.

Secretary to the Board
155.

(1)

There shall be a secretary to the Board who shall be appointed
by the President of the Board on such terms and conditions as
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may be determined from time to time by the President of the
Board.
(2)

The secretary to the Board may act in a corresponding capacity for
another diocese either generally or for a particular case or matter.

A single member may constitute Review Board for certain purposes
156.

The rules of the Board made under this Part may provide that, in
relation to the exercise of specified functions, or in relation to a
complaint or matter within a specified class, the Board may, at the
direction of the presiding member, be constituted by a single member
sitting alone.

Separately constituted Boards may sit simultaneously
157.

The Board, separately constituted in accordance with this Part, may act
simultaneously for the purpose of references made to it.

Board’s proceedings valid despite vacancies etc
158.

An act or proceeding of the Board is not invalid by reason only of a
vacancy in its membership or in the membership of the panel and,
notwithstanding the subsequent discovery of a defect in the
nomination or appointment of members of the panel or the Board, any
such act or proceeding is as valid and effectual as if the member had
been duly nominated or appointed.
_____

PART 7.8 – PROFESSIONAL STANDARDS REVIEW BOARD
Establishment of Review Board of three members
159.

There shall be a Professional Standards Review Board constituted and
appointed in accordance with the provisions of this Part.

Review Board may be an equivalent body
160.

The members of the Review Board may constitute an equivalent body
either generally or for a particular case or matter.
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Function of the Review Board
161.

Subject to the provisions of this Act the function of the Review Board is
to determine any application for review of a decision of the Board
under this Act.

Panel of Review Board members
162.

The members of the Review Board in a particular case shall be
appointed from a panel comprising—
(a)

a President and a Deputy President appointed by the Scheme
Directors, and Senior Members, each of whom shall be or shall
have been either a judicial officer or a practising barrister or
solicitor of at least 10 years’ standing of the Supreme Court of a
State or Territory; and

(b)

at least five other persons of whom at least—
(i)

two shall not be members of the Anglican Church of
Australia;

(ii)

two shall be members of the clergy; and

(iii)

three shall have professional qualifications and experience
(A)

in psychiatry or psychology with current or recent
clinical experience with patients who have been
victims of child abuse or sexual misconduct; or

(B)

in child protection, investigations, social work,
ethics, medicine or counselling.

Appointment of members of Review Board Panel
163.

(1)

The members of the panel shall be appointed by the Scheme
Corporation by resolution of the Scheme Directors after
consultation with the President of the Review Board.

(2)

The members of the panel shall hold office on such terms and
conditions as may be determined from time to time by resolution of the
Scheme Directors.
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(3)

The members of the panel may constitute or include the members of
an equivalent body either generally or for a particular complaint or
matter.

Filling vacancies in the Review Board Panel
164.

Any vacancy in the membership of the panel shall be filled by
resolution of the Scheme Directors.

Convening a Review Board
165.

(1)

The members of the Review Board to be convened for any
review of a decision of the Board shall be determined by the
President or, if there is a vacancy in the office of President, by
the Deputy President.

(2)

For the purpose of any application to the Review Board, the Review
Board shall consist of either—

(3)

(4)

(5)

166.

(a)

the President or Deputy President who shall be the presiding
member, and one clergy member and one lay member of the
panel; or

(b)

at the discretion of the President or Deputy President a single
member who is either one of them or a Senior Member or a
member of the panel of appropriate expertise and experience.

So far as it is reasonably practicable, the Review Board consisting of
more than one member shall include at least—
(a)

one man and at least one woman; and

(b)

one person who is not a member of the Anglican Church of
Australia.

For the purposes of this section a vacancy in the office of President
includes a situation in which the President is not able to act because of
a personal interest in a matter, illness or absence from the Diocese.
The quorum for a meeting of the Review Board constituted by
more than one member shall be all the members of the Review
Board, except where the Review Board by its President or Deputy
President makes directions under section 102.

A member of the Review Board who is not a member of the Church
agrees in acting as a member of the Review Board to abide by the
provisions of this Act.
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167.

(1)

Before appointment, a prospective member of the Review Board
must sign a statement of availability, impartiality and independence in
any form approved by the Scheme Directors.

(2)

The prospective member must disclose in writing to the President of
the Review Board any circumstances likely to give rise to justifiable
doubts as to his or her impartiality or independence.

Secretary to the Review Board
168.

(1)

There shall be a secretary to the Review Board who shall be
appointed by the President of the Review Board on such terms
and conditions as may be determined from time to time by the
President of the Review Board.

(2)

The secretary to the Review Board may act in a corresponding capacity
for another diocese either generally or for a particular case or matter.

A single member may constitute Review Board for certain purposes
169.

The rules of the Review Board made under this Part may provide that
where the Review Board is constituted by more than one member, in
relation to the exercise of specified functions, or in relation to matters
of a specified class, other than the determination of the application, the
Review Board may, at the direction of the presiding member, be
constituted by a single member sitting alone.

Separately constituted Review Boards may sit simultaneously
170.

The Review Board, separately constituted in accordance with this Part,
may act simultaneously for the purpose of applications made to it.

Review Board’s proceedings valid despite vacancies etc
171.

An act or proceeding of the Review Board is not invalid by reason only
of a vacancy in its membership or in the membership of the panel and,
notwithstanding the subsequent discovery of a defect in the
nomination or appointment of members of the panel or the Review
Board, any such act or proceeding is as valid and effectual as if the
member had been duly nominated or appointed.
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Presiding member may determine practice and procedure of Review Board.
172.

Subject to this Act and the relevant rules, the practice and procedure of
the Review Board will be as directed by the presiding member of the
Review Board.
_____
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PART 7.9 – CHURCH AUTHORITY
173.

The expression Church authority means—
(a)

(b)

in relation to a Church worker licensed or otherwise authorised by
the Diocesan Bishop for ministry or other service in the Church,
and the enjoyment or otherwise of that licence or other authority,
the Diocesan Bishop;
in relation to any recommendation that a priest or deacon resident in
the Diocese who holds no role office or position in the Church and does
not hold a licence or other authority be deposed from Holy Orders, the
Diocesan Bishop;

(c)

in relation to a Church worker who is the Administrator of the Diocese
(which is metropolitical) during a vacancy in the See, the most senior
Diocesan bishop in the Province;

(d)

in relation to a Church worker who is the Administrator of the Diocese
(which is not metropolitical) during a vacancy in the See, the
Metropolitan;

(e)

in relation to any recommendation that a bishop (other than a
diocesan bishop) be deposed from the exercise of Holy Orders,
the Metropolitan;

(f)

in relation to a Church worker appointed or employed or deemed
to be employed by the Diocesan Corporation on behalf of which the
Diocesan Bishop or other office holder or the Chapter (as the case may
be) has authority under any Act of the Synod of the Diocese or otherwise
to appoint, authorise, dismiss or suspend the Church worker:
(i)

the Diocesan Bishop or that other office holder or the Chapter
(as the case may be); and

(ii)

the board of the Diocesan Corporation

for their respective functions;
(g)

in relation to any other Church worker appointed by the Diocesan
Bishop or other office holder or the Diocesan Bishop-in-Council or
the Chapter whether under any Act of the Synod of the Diocese or
otherwise (as the case may be), in circumstances where paragraph
(d) does not apply, the Diocesan Bishop or the Diocesan Bishop-
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in-Council or that other office holder or the Chapter (as the case may
be); 44
(h)

in relation to a Church worker appointed or employed by a
participating entity, the board or committee of management of that entity
or an office holder nominated by them for that purpose;

(i)

in relation to a churchwarden or parish council member elected
by a general meeting of a parish, the Diocesan Bishop-in-Council;

(j)

in relation to a Church worker elected by Synod, the Synod;

(k)

in relation to a recommendation concerning a Person of Concern
and their entry or access to premises or activities (whether or not
also a Church worker)–

that the respondent be required to enter into a Safety Agreement with
the Church authority and the Executive Director of the Office of
Professional Standards, failing which he or she be excluded from
entry or access to premises or activities of the Church either
generally or in a specified location or circumstances–
(i)

in
a
parish,
the
Churchwardenschurchwardens;

vicar

and

the

(ii)

in the Cathedral, the Dean and any duly authorised
representatives of the Chapter appointed for this purpose;

(iii)

otherwise the Diocesan Bishop and any duly authorised
representatives of the Diocesan Bishop in Council
appointed for this purpose.

(ii)

in the Cathedral, the Chapter;

(iii)

otherwise the Diocesan Bishop in Council

in each case by their duly authorised representative or
representatives.
_____

44

This paragraph applies where the diocese does not have a diocesan corporation.
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CHAPTER 8 – GENERAL

PART 8.1 – THE JOINT REGISTER
174.

(1)

Each office holder in the Office of Professional Standards must
enter and keep in a joint register all relevant information
received or given by them in the discharge of their duties to the
intent that the register will be a joint register for the Diocese and
each participating diocese.

(2)

Each of those office holders must keep confidential the
information in the joint register and must not disclose any of it
except as authorised under this Act or any protocol approved under
it.

(3)

Relevant information for the purposes of this Part means for
each complaint or matter arising under this Act or under the Act
of any participating diocese or any protocol approved under any
of them—

(4)

(a)

the names of the complainant and the respondent;

(b)

the contents of the complaint if in writing;

(c)

any application for a clearance for ministry;

(d)

any application for redress;

(e)

any notes, correspondence, reports, statements or other
documents created sent or received;

(f)

any determination of the PSC, the Board, the Review Board,
as the case may be;

(g)

any decision of the Church authority and correspondence
in connection with that decision; and

(h)

any other information of a kind specified by resolution of
the Scheme Directors.

The joint register must be accessible for inspection by, and
relevant information may be disclosed to the office holders and
authorised staff in the Office of Professional Standards in respect
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of the Diocese and each participating diocese subject to
password protection and to the condition in subsection (5).
(5)

The condition is that each person lawfully having access must
keep confidential the information in the joint register and must
not disclose any of it except as authorised under this Act or
under the Act of any participating diocese or any protocol
approved under any of them.
_____

PART 8.2 – CONFIDENTIALITY AND PUBLICATION
Duty of confidentiality
175.

Subject to the provisions of this Act, the holder of an office or position who
is or has been exercising a function under this Act must not divulge
information that comes to his or her knowledge by virtue of that office
or position or in the course of, or because of, the person exercising a function
under this Act or any protocol approved under it except—
(a)

in the course of carrying out a function whether under this Act or
any protocol approved under any of them;

(b)

to the holder of an office or position who is exercising a function
under the professional standards ordinance or the episcopal standards
ordinance of another diocese or under any protocol approved under it
and for that purpose;

(c)

as may be otherwise authorised by or under this Act or any
protocol approved under it or under the professional standards
ordinance or the episcopal standards ordinance of another diocese
or under any protocol approved under it;

(d)

as may be authorised or required by the National Register Canon
2007 of General Synod or any canon enacted by General Synod in
substitution for that canon;

(e)

in any proceedings before a diocesan tribunal, a provincial
tribunal or the special tribunal;

(f)

as may be required or permitted by law; or
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(g)

to any insurer or insurance broker of a Church body or Church
authority where the information may give rise to or be relevant to
a claim for indemnity by the Church body or Church authority
against the insurer or is relevant to obtaining or continuing
insurance cover.

Disclosure to other church bodies
176.

(1)

In this section and sections 177 and 178, unless the context
otherwise requires, the following references have the following
meanings “alleged misconduct” means alleged misconduct involving—
(a)

abuse;

(b)

a sexual offence; or

(c)

any breach of the duty to report a matter
referred to in section 17 or 18 or of a like
duty to report a matter under any previous
ordinance or protocol of the Diocese or
another diocese in which the Church worker
was engaged in ministry or service;

“Defence Force” means the Australian Defence Force;
“Defence Force Bishop” means the Bishop to the Defence Force
appointed pursuant to the Defence Force Ministry Canon
1985.
Duty of the Director to disclose and receive information
177.

(1)

The Director must disclose to the director of professional
standards of another diocese information in his or her
possession relating to alleged misconduct of a Church worker—
(a)

which is information relevant to, or arising in the course
of—
(i)

the exercise of the functions of the Director; or

(ii)

an investigation being undertaken by the PSC
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where the Director knows that the Church worker is
residing or engaging or proposing to engage in ministry or
service, in that other diocese; or
(b)

which is information relevant to, or arising in the course
of—
(i)

the exercise of the functions of that director; or

(ii)

an investigation being undertaken by the equivalent
body of the PSC

where the Director knows of that exercise of functions or
investigation and that the Church worker is residing or
engaging or proposing to engage in ministry or service, in that
other diocese; or
(c)

which is alleged to have occurred in the diocese of that
director.

(2)

The Director must disclose to the director of episcopal standards
having jurisdiction in a diocese information in his or her
possession relating to the alleged misconduct of a Bishop
referred to in section 56(6) of the Constitution.

(3)

The Director may disclose to a person or body of another church
exercising powers, duties or functions similar to those of the PSC
information in its possession relating to the alleged misconduct
of a former Church worker whom the Director has reason to
believe is a member or purported member of that church.

(4)

The Director must co-operate with the relevant director or person or
body to whom the information is disclosed.

(5)

To the extent that the Director receives information relating to alleged
misconduct of a Church worker from a director of professional
standards or a director of episcopal standards of another diocese under
a provision equivalent to this section, the Director has a duty to receive
that information.
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Duty of the Director to disclose to Primate and Defence Force Bishop and
receive information
178.

(1)

The Director must disclose to the Primate and the Defence Force
Bishop or an office holder or body appointed by the Primate or the
Standing Committee for that purpose information in his or her
possession relating to alleged misconduct of a Church worker—
(a)

which is information relevant to, or arising in the course
of—
(i)

the exercise of the functions of the Director; or

(ii)

an investigation being undertaken by the PSC

where the Director knows that the Church worker is
engaging or proposing to engage in ministry in the Defence
Force pursuant to a licence from the Primate or the
Defence Force Bishop; or
(b)

which is information relevant to, or arising in the course
of—
(i)

the exercise of the functions of the Primate or the
Defence Force Bishop or the office holder or body
appointed for that purpose; or

(ii)

an investigation being undertaken by the equivalent
body of the PSC

where the Director knows of that exercise of functions or
investigation and that the Church worker engaging or
proposing to engage in ministry in the Defence Force
pursuant to a licence from the Primate or the Defence
Force Bishop; or
(c)

which is alleged to have occurred on service with the
Defence Force.

(2)

The Director must co-operate with the relevant person or body to
whom the information is disclosed.

(3)

To the extent that the Director receives information relating to alleged
misconduct of a Church worker from the Primate or the Defence Force
Bishop or an office holder or body appointed by the Primate or the
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Standing Committee under a provision equivalent to this section, the
Director has a duty to receive that information.

Duty of the PSC to disclose and receive information
179.

(1)

The PSC must disclose to an equivalent body of another diocese
or of the Anglican Church of Australia information in its
possession relating to alleged misconduct of a Church worker—
(a)

which is information relevant to, or arising in the course of
an investigation being undertaken by the PSC where the
PSC knows that the Church worker is residing or engaging
or proposing to engage in ministry or service in that other
diocese or in the Defence Force (as the case may be); or

(b)

which is information relevant to, or arising in the course of
an investigation being undertaken by the equivalent body
where the PSC knows of that investigation and that the
Church worker is residing or engaging or proposing to engage
in ministry or service in that other diocese or in the Defence
Force; or

(c)

which is alleged to have occurred in that other diocese or
on service in the Defence Force (as the case may be).

(2)

The PSC must disclose to the Episcopal Standards Commission
or to the episcopal standards committee of a diocese (as the
case may be) information in its possession relating to the alleged
misconduct of a Bishop referred to in section 56(6) of the
Constitution.

(3)

The PSC may disclose to a person or body of another church
exercising powers, duties or functions similar to those of the PSC
information in its possession relating to the alleged misconduct
of a former Church worker whom the PSC has reason to believe
is a member or purported member of that church.

(4)

The PSC must co-operate with the relevant person or body to whom
the information is disclosed.
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(5)

To the extent that the PSC receives information relating to misconduct
from an equivalent body under a provision equivalent to this section,
the PSC has a duty to receive that information.

PSC to report annually to Scheme DirectorsDirector or Executive Director
to report
180.

(1)

Without disclosing the identity of any informant, complainant or the
respondent, the PSC must report annually to the Scheme Directors
and the Board of the Diocesan Corporation on its activities for that
calendar year.

(2)

The Director or Executive Director must, in respect of every complaint
or other matter with which the PSC is dealing, report either orally or in
writing to the Diocesan Bishop with such frequency and as fully as the
Diocesan Bishop shall reasonably require.

(3)

The Director or Executive Director must, in respect of every complaint
or other matter with which the PSC is dealing that concerns a relevant
Church authority, report either orally or in writing to that relevant
Church authority with such frequency and as fully as the Church
authority shall reasonably require.
_____

PART 8.3 – INDEMNITY
Indemnification of those with functions under the Act
181.

The Diocesan Corporation must and is hereby authorized to
indemnify—
(a)

each office holder of the Office of Professional Standards and any
delegate of that person;

(b)

any carer appointed under this Act or any protocol;

(c)

the members of the PSC and each of them;

(d)

any delegate of the PSC;

(e)

the members of the Board and each of them;

(f)

any person appointed by the Board pursuant to this Act;
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(g)

the secretary to the Board;

(h)

the members of the Review Board and each of them;

(i)

the secretary to the Review Board;

(j)

any person appointed by the Review Board pursuant to this Act;

(k)

the Church authority or if more than one, each Church authority;

(l)

the Scheme Corporation; and

(m)

any witness in a proceeding under this Act, if the Diocesan Corporation
so resolves in a particular case—

against all claims demands actions suits and liability for any act or
omission respectively by them in good faith and in the exercise or
purported exercise of powers or functions, or in the discharge or
purported discharge of duties under this Act.

_____
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PART 8.4 – PROCEDURE FOR GRIEVANCE ABOUT PROCESS
182.

183.

(1)

Any grievance about the operation of this Act or any protocol approved
under it must in the first instance be addressed in writing to the
Executive Director.

(2)

The Executive Director must consider the complaint or grievance and
forward the same to the Director and to the investigator or other staff
member if any involved for a written response within 14 days or such
longer period as the Executive Director may allow.

(3)

The Executive Director must provide the person lodging the grievance
and the Scheme Directors with a written response and an outline of any
proposed action.

(1)

If the person aggrieved about the operation of this Act or any protocol
approved under it remains so after receiving the response from the
Executive Director, that person may address their grievance in writing
to the Professional Standards Ombudsman.

(2)

The Professional Standards Ombudsman must consider the complaint
or grievance and forward the same to the Director and to the
investigator or other staff member if any involved for a written
response within 14 days or such longer period as the Professional
Standards Ombudsman may allow.

(3)

The Professional Standards Ombudsman must provide the person
lodging the grievance and the Scheme Directors with a written
response and an outline of any proposed action.

PART 8.5 – BIENNIAL TRIENNIAL AUDIT
184.

(1)

Every two three years from the commencement of this Act, the
Scheme Directors must ensure that an independent competent
and qualified person conducts an audit of the compliance of the
Office of Professional Standards with the provisions of this Act
and any protocol and the Child Safe Standards published by the
State Government by–
(a)

the Scheme Directors;

(b)

the Office of Professional Standards;

(c)

the Diocesan Bishop in Council;
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(d)

the Diocesan Corporation; and

(e)

a Church authority.

.
(2)

A copy of the audit report shall be provided to each of the
bodies referred to in paragraphs (a) to (d) and to the Diocesan
Bishop.

(3)

(2)
The Scheme Directors must within 6 months of
receiving the audit report take such remedial action if any as may
be thought fit and report to the Scheme Corporation in general
meeting the Diocesan Bishop in Council and the Diocesan
Corporation on such action.

(34)

The office holders of the Office of Professional Standards, the
Diocese and the Diocesan Corporation must give the auditor
access to all files of the Office of Professional Standards and
information relevant to any complaint that the auditor
reasonably requests in connection with the conduct of the audit.

(5)

The person appointed to conduct the audit may also act as the
auditor appointed by the General Secretary of General Synod to
conduct an audit in respect of the Diocese under the Safe
Ministry to Children Canon 2017.

PART 8.6 – REGULATIONS
Diocesan Bishop-in-Council may make amend or repeal regulations
185.

(1)

The Diocesan Bishop-in-Council may by resolution from time to
time after consultation with the Scheme Directors make amend
or repeal regulations, not inconsistent with the provisions of this
Act—
(a)

for or with respect to any matter or thing required or
permitted by this Act to be prescribed or necessary or
convenient to be prescribed for carrying out or giving
effect to this Act; and
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(b)
(2)

providing for records or forms arising out of or incidental
to the operation of this Act.

Regulations made under this Act may—
(a)

be of general or limited application;

(b)

differ according to differences in time, place or
circumstance; and

(c)

confer a discretionary authority or impose a duty on a
specified person or body or a specified class of person or
body.

_____
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SCHEDULE 1
Who is a Church worker?
Unless the context otherwise requires, the expression “Church worker”
means a person who is or was at any relevant time—
(a)

a prescribed Church worker or a Church volunteer; and

(b)

resident in the Diocese or holding a licence or permission to officiate or
other authority from a Church authority

and where the context so admits or requires—
(c)

includes a person who is deceased; but

(d)

excludes the Archbishop [or Bishop] of the Diocese and the Bishop of
another diocese—
(i)

to the extent necessary to preclude the making of a complaint
under this Act against a person who holds the office of Diocesan
Bishop or the Bishop of another diocese or to preclude dealing
with such a complaint under this Act;

(ii)

for the purposes of Chapter 2; and

(iii)

for the purposes of Part 4.1.

Who is a prescribed Church worker?
Unless the context otherwise requires, the expression “prescribed
Church worker” means—

45

(a)

a member of the clergy;

(b)

a lay minister 45;

(c)

a person who has been accepted by the Diocesan Bishop as a candidate
for ordination;

(d)

a member of the Diocesan Council or the Chapter of the Cathedral;

(e)

a director or secretary of the Diocesan Corporation;

(f)

a church warden or Parish Council member, whether elected by the
general meeting of a parish or appointed by the vicar or appointed by
the parish council or the incumbent to fill a vacancy;

(g)

a treasurer of a parish or congregation or of the Chapter of the Cathedral;

(h)

a person aged 18 or more years holding in a congregation or parish or in
the Cathedral or the Diocesan Offices or the Diocesan Corporation the

See the definition of ‘lay minister’ in s3.
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role position or office described below or carrying out in substance the
duties inherent in that role position or office(i)

Children’s group leader or co-ordinator;

(ii)

Creche leader or co-ordinator;

(iii)

Director or co-ordinator of the choir or other music group;

(iv)

Director or co-ordinator of music;

(v)

Organist or pianist;

(vi)

Home visit leader or co-ordinator;

(vii)

Aged care facility visit leader or co-ordinator;

(viii) Salaried or otherwise remunerated lay person;
(ix)

Superintendent or other person in charge of a Sunday school or
other educational programme;

(x)

Youth group leader or co-ordinator

(i)

a person deemed to be a Church worker pursuant to section 21(2) for the
purposes of the complaint against them;

(j)

the holders of the following roles offices and positions within the
Cursillo movement in the Diocese–
(i)

Diocesan Co-Lay Directors

(ii)

Diocesan Co-Spiritual Directors

(iii)

Secretariat Member responsible for Pre-Cursillo

(iv)

Secretariat Member responsible for Post-Cursillo

(v)

Secretary

(vi)

Treasurer

(vii)

Ordinary member or members as needed

(k)

a person employed or appointed by a Church body (other than a person
referred to in paragraph (e)) within a class of persons prescribed from
time to time by the Diocesan Bishop in Council; or

(l)

any other person holding a position or performing a function, whether
voluntarily or for payment with the actual or apparent authority of a
Church authority or Church body, within a class of persons prescribed
from time to time by the Diocesan Bishop in Council.

Who is a Church volunteer?
The expression “Church volunteer” means a person aged 18 or
more years who is or was at any relevant time not a prescribed
Church worker but the holder of a voluntary role office or position in
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a congregation or parish or in the Cathedral or the Diocesan Offices or
in the Cursillo movement or otherwise in the Church in the Diocese.

NOTES
The whole of the Professional Standards Uniform Act 2016, except Part 4.2,
commenced on 1 July 2017.
Part 4.2 of the Act commenced on 1 July 2018.
The Professional Standards Amendment Act 2017 amended the following
sections: sections 3, 5, 14(2), 25(2), 29(1), 49, 53(1), 56(4), 59(1), 63(1), 64(1),
67(2), 76, 78(1), 80(1), 81(c), 88, 121, 173, 181 and schedule 1. It repealed s122
and added s 98A.
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Parish Governance (Audit and Independent Examination) Amendment Bill 2019

EXPLANATORY MEMORANDUM
General Background
The Parish Governance Act 2013 makes provision for the audit of the accounts of a parish.
Section 43 of that Act allows the annual meeting of a parish to choose to appoint, instead of an
auditor, an independent examiner, but only of the total receipts for the previous year were less
than $250,000.
The Australian Charities and Not-for-profit Commission classifies charities into three categories
in terms of reporting requirements. Medium charities have annual revenue of between $250,000
and $1,000,000, and are required to submit an annual financial report to the ACNC that has
been either reviewed or audited. The requirements for submitting a financial report that has
been reviewed are very similar to the requirements for an independent examiner under Section
47 of the Parish Governance Act.
It would be possible for the Synod to amend the legislation by reference to ACNC limits, but
it would be unwise for this Diocese to make its legislation depend on the existence and
decisions of a Commonwealth statutory authority.
Therefore this bill would give the Archbishop in Council responsibility for determining the figure
through regulations, rather than having a particular figure included in the legislation. This allows
the amount to change over time, and to be determined by reference to whatever external regime
happens to be in place at the relevant time.

Notes on clauses
Clause 1

sets out the short title of the Act.

Clause 2

amends section 43 by replacing the stipulated figure ("$250,000") with the
expression "the prescribed amount", and in a new sub-section defines
"prescribed amount" to mean the amount prescribed by the Archbishop in
Council.

Clause 3

makes a consequential amendment to section 87(1) by updating the list of
sections in the Parish Governance Act that contain a power to prescribe.

Clause 4

means that this Act will be repealed automatically one year after it comes
into operation.
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Parish Governance (Audit and Independent Examination) Amendment Bill 2019
1 Short title ............................................................................................................................................................ 2
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4 Repeal of amending Act ............................................................................................................................... 2
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No.

of 2019 Serial No.
Parish Governance (Audit and Independent Examination) Amendment Bill 2019
AN ACT
to amend the Parish Governance Act 2013, and for other purposes

BE IT ENACTED by the Archbishop, the Clergy and the Laity of the Anglican Church of Australia
within the Diocese of Melbourne in Victoria duly met in Synod according to law as follows:
1 Short title
This Act may be cited as the Parish Governance (Audit and Independent
Examination) Amendment Act 2019.
2 Amendment of section 43 of the Parish Governance Act 2013
In section 43 of the Parish Governance Act 2019—
(a)

in sub-section (1), for "$250,000" substitute "the prescribed amount"; and

(b)

after sub-section (4) insert:
"(5)

In this section prescribed amount means the amount prescribed by the
Archbishop in Council."

3 Amendment of section 87 of the Parish Governance Act 2013
In section 87(1)(b) of the Parish Governance Act 2019 after "37(8)," insert "43(1),"
4 Repeal of amending Act
This Act is repealed on the anniversary of the date on which it came into operation.
—————————————
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